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""Reasonable reliance on existing law is important for the successful
assertion of a (1) takings claim (which may turn on whether the
retroactive law interferes with an investment-backed expectation),
(2) due process claim (which considers the fairness of changing the
rules on someone who has relied on a previous set of rules), or (3)
Contracts Clause claim (which assumes that parties to a contract rely
on the fact that the terms of the contract will not change).
Detrimental reliance often is influential in determining whether an
expectation thwarted by a retroactive law rises to the level of a
protected vested right."

(J. Laitos "Legislative Retroactivity" 52 Wash. U. J. Urb. &
Contemp. L. 81 (1997) 81, 154
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"We have traditionally determined the constitutionality of retroactive legislation
by examining whether the statute impairs or abrogates "vested rights".
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S. Selinger "The Case against Civil ex post Facto Laws" 15 The nx1
Cato Journal, no. 2-3 (1995-6)
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"Notwithstanding some difference of opinion it may now be
regarded as settled law that it is within the power of the legislature,
when not forbidden by the organic law of the State, to grant to a
corporation exclusive rights and privileges in the pursuit of its
business, and that such grant constitutes a contract which no
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subsequent legislature can revoke or impair."

(H. Campbell Black _An Essay on the Constitutional Prohibitions
against legislation Impairing the Obligation of Contracts, and
against Retroactive and Ex Post Facto Laws (1887)

"Iya PTa P05 AN e el Ak (62—63 '373) vuxn Black
;72 ny21Pm ,Bighamton Bridge 3 Wall. 51

"The legislature, therefore, says to public-spirited citizens:
'If you will embark, with your time, money and skill, in an
enterprise which will accommodate the public necessities,
we will grant to you, for a limited period, or in perpetuity,
privileges that will justify the expenditure of your money
and the employment of your time and skill: such a grant is
a_contract, with mutual considerations, and justice and
good policy alike require that the protection of the law
should be assured to it.'
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"But if the Charter provides that the corporation shall
pay to the State a certain percentage on its stock or profits,
which shall be in lieu of all taxes to which the company or its
stockholders would otherwhise be subject, this is an express
renunciation by the State of the right to impose further duties,
and a subsequent act increasing the measure of taxation is
unconstitutional."
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"The second type of ex post facto law that is particularly objectionable is where the
future actions that are affected are well-articulated. If they are well-defined, there is
not a problem of whether there is any abuse of the system if an individual claims that
his prior plans (extending into the future) were frustrated.

One way for the plans to be well-defined is through a contract. This is one attractive
feature of the contracts clause, which Calder rightly recognized as containing a
prohibition on a certain kind of ex post facto laws. Although the contracts clause
prohibits ex post facto laws on actions that have not been completed, at least there is a
contract that spells out what the future contemplated actions are. Hence, because we
know what these actions are, via the contract, there is less potential for abuse (for
example, abuse by someone trying to feign that they were wrongfully affected when
they actually were not). A contract is not the only way to set forth the future course of
action. Instead, an edict for the future can come directly from the government as can
be seen by California Government Code st66474.2, California's recent move to
prohibit retroactive zoning laws after an individual has applied for a subdivision

permit."
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"As JUSTICE SCALIA has demonstrated, the presumption against retroactive
legislation is deeply rooted in our jurisprudence, and embodies a legal doctrine
Elementary considerations of fairness dictate that centuries older than our Republic.
individuals should have an opportunity to know what the law is and to conform their
For that conduct accordingly; settled expectations should not be lightly disrupted.
reason, the "principle that the legal effect of conduct should ordinarily be assessed
under the law that existed when the conduct took place has timeless and universal
(SCALIA, J., concurring). In a free, dynamic Kaiser, 494 U.S. at 855appeal.”
society, creativity in both commercial and artistic endeavors is fostered by a rule of
law that gives people confidence about the legal consequences of their actions.”
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“...a retroactive law is truly a monstrosity. Law has to do with the governance of
human conduct by rules. To speak of governing or directing conduct today by rules
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that will be enacted tomorrow is to talk in blank prose” (L.L. Fuller The Morality of
Law [18], at p. 53).
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"The concept of notice is fundamental to fairness
and to the rule of law. A retroactive law is unfair
precisely because it does not afford the affected

individual notice about the rule that will be applied."

(D. Troy, supra, at p.18)
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"There are no admitted fans of retrospective legislation. For well over two
hundred years of American history, few concepts have been so universally
Justice In Ogden v. Saunders, criticized and reviled.
Trimble declared: in my judgment, the language of the authors of the
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Federalist proves that they, at least, understood, that the protection of
personal security, and of private rights, from the despotic and iniquitous
operation of retrospective legislation was, itself, and alone, the grand
principle intended to be established. It was a principle of the utmost
importance to a free people...
All this hostility stems from a recognition that retrospective laws as a
By definition,class are unrivaled in their susceptibility to abuse.
retrospective or retroactive laws act upon events which have already
transpired. In effect, such laws travel back in time. It is this time traveling
aspect which gives such laws an arbitrary and capricious or "Queen of
Hearts" character.
Because they are enacted after an event has occurred, retrospective laws
are inherently unknowable at the time of the event. One cannot know
today what laws will be passed tomorrow or a year from now. A citizen's
conduct today may thus have dire legal consequences which cannot be
predicted and which cannot therefore be avoided.

Friedrich von Hayek discussed the principle of the rule of law in his
classic work, The Road to Serfdom:
The Rule of Law . . . means that the government in all its actions is bound
by rules fixed and announced beforehand--rules which make it possible to
foresee with fair certainty how the authority will use its coercive powers
in given circumstances and to plan one's individual affairs on the basis of

this knowledge."

(M. George "Digging up new Revenue: Retrospective
Estate Taxation and the Omnibus Budget Reconciliation Act of 1993"
96 W. Va. L. Rev. 971, 975-977 (1994))
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"Retroactive legislation thus leads to erroneous and therefore inefficient value
assassments. Predictabilility is essential to continuing investments in productive
enterprises, as well as to the availibility of insurance. Decisions whether to invest or
to provide insurance rely on the probabilities of a loss and the potential range of
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such loss. Retroactive legislation undercats this vital predictability, expanding the
range of possible outcomes, thus harming society by suppressing investment.'

(Troy, supra, at p. 20)
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"It is therefore not surprising that the antiretroactivity principle finds expression in
several provisions of our Constitution. The Ex Post Facto Clause flatly prohibits
retroactive application of penal legislation. Article I, § 10, cl. 1, prohibits States
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from passing another type of retroactive legislation, laws "impairing the Obligation
of Contracts." The Fifth Amendment's Takings Clause prevents the Legislature (and
other government actors) from depriving private persons of vested property rights
except for a "public use" and upon payment of "just compensation." The
prohibitions on "Bills of Attainder" in Art. I, §§ 9-10, prohibit legislatures from
singling out disfavored persons and meting out summary punishment for past
conduct. See, e. g., United States v. Brown, 381 U.S. 437, 456-462, 14 L. Ed. 2d
484, 85 S. Ct. 1707 (1965). The Due Process Clause also protects the interests in fair
notice and repose that may be compromised by retroactive legislation; a justification
sufficient to validate a statute's prospective application under the Clause "may not
suffice" to warrant its retroactive application. Usery v. Turner Elkhorn Mining Co.,
428 U.S. 1, 17,49 L. Ed. 2d 752, 96 S. Ct. 2882 (1976)."
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"As today's plurality opinion notes, for centuries our law has harbored a singular
distrust of retroactive statutes. Ante, at 31. In the words of Chancellor Kent, "A
retroactive statute would partake in its character of the mischiefs of an ex post facto

law . . . ; and in every other case relating to contracts or property, it would be against
every sound principle." ..."Retrospective laws are, indeed, generally unjust; and, as
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has been forcibly said, neither accord with sound legislation nor with the
fundamental principles of the social compact." 2 J. Story, Commentaries on the 1398
(1833).

The Court's due process jurisprudence reflects this distrust....Even though
prospective economic legislation carries with it the presumption of constitutionality,
"[i]t does not follow . . . that what Congress can legislate prospectively it can
legislate retrospectively. The retrospective aspects of [economic] legislation, as well
as the prospective aspects, must meet the test of due process, and the justifications
for the latter may not suffice for the former." Id., at 1617. We have repeated this
formulation in numerous recent decisions and given serious consideration to
retroactivity-based due process challenges, all without questioning the validity of the
underlying due process principle....These decisions treat due process challenges
based on the retroactive character of the statutes in question as serious and
meritorious, thus confirming the vitality of our legal tradition's disfavor of

retroactive economic legislation....

These cases reflect our recognition that retroactive lawmaking is a particular concern
for the courts because of the legislative "tempt[ation] to use retroactive legislation as
a means of retribution against unpopular groups or individuals." Landgraf v. USI
(1994); see also Hochman, The Supreme Court 511 U.S. 244, 266 Film Products,
and the Constitutionality of Retroactive Legislation, 73 Harv. L. Rev. 692, 693
(1960) (a retroactive law "may be passed with an exact knowledge of who will
benefit from it"). If retroactive laws change the legal consequences of transactions
long closed, the change can destroy the reasonable certainty and security which are
the very objects of property ownership. As a consequence, due process protection
for property must be understood to incorporate our settled tradition against
retroactive laws of great severity. Groups targeted by retroactive laws, were they to
be denied all protection, would have a justified fear that a government once formed
to protect expectations now can destroy them. Both stability of investment and
confidence in the constitutional system, then, are secured by due process restrictions

against severe retroactive legislation."

("7 " — 7PN W)
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"The decisions, however, have left open the possibility that legislation might be
unconstitutional if it imposes severe retroactive liability on a limited class of parties
that could not have anticipated the liability, and if the extent of that liability is
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substantially disproportionate to the parties' experience."

-2 0079w note-2 Eastern Enterprises v. Apfel 1°1va 32577 0n310 72 .57
:222-221"va, 112 Harv. L. Rev. 212(1998)

"Given that the plurality's Connolly analysis effectively reduced to a discussion of
investment-backed expectations, it appears that all nine Justices agreed that the
central concern in assessing the constitutionality of a retroactively operating
economic statute is whether that statute holds individuals responsible in a manner
they could not have expected for a problem not of their own doing. This unanimous
and continued by the focus is also a sound one, grounded in common law tradition
Constitution. As the Justices recognized, the law has long distrusted retroactive
statutes, a distrust that Justice Breyer saw as reflecting the very spirit of the Magna
The justifications for this hostility to retroactivity range from the notion that Carta.
the law should serve as a stabilizing force, to separation of powers principles. The
plurality's concern with causation - that the problem for which a party is held liable
must be one at least partly of its own creation - should also come as no surprise,
given the considerable attention devoted by at least some members of the Rehnquist
court in takings cases to the nexus between governmental actions and the private
behavior to which those actions attach.

Beneath the confusion created by the plurality's multifactored discussion, a 5-4
split on a factual issue, and a different 5-4 split on the proper doctrinal label for
claims of retroactivity, there lies a principle that all nine Justices embraced, and for
good reason: the Constitution will not tolerate legislation that reaches back in time
to hold individuals liable for problems they did not create, in a manner they could
not have expected. It is this basic principle that should rise above the various
complexities of Eastern Enterprises as its lasting  significance."
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" Unfortunately, the change-is-good rationale ignores the fact that retroactive



40

change holds the potential of adversely affecting those who in good faith have
reasonably relied on the then extant legal regime. Indeed, it has been said that the
hallmark of an invalid retroactive law is a law which serves to defeat the reasonable
expectations of the person it affects. Even if the purpose of retroactive application is
to rearrange or nullify the effect of an earlier law to correct inappropriate welfare
distributions, the accomplishment of that otherwise benign purpose may harm those
who have assumed that current rules will continue. It may be wrong to conclude that
the benefits resulting from the new distribution will always outweigh the harm

experienced by those who relied on a continuation of existing laws."

("7 " — 7PN W)

19X IV 077 PPN 0OIW 00 mavk? Laitos '5179 20wn 0

"Of course, such a result would wreak havoc with America's economic market
system. The market functions because its actors can rely on a set of rules that permit
them to make decisions. When this reliance is deemed so unreasonable as to not be
worthy of judicial or constitutional protection, then decisions must be made in the
absence of predictable rules. Without rules backed by law, there is no foreseeability
or accountability. The market would largely cease to work. The unreasonable
expectations defense fails to justify unchecked retroactivity."
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"When individuals are unable to evade a retroactive decision in the pre-enactment
period, there are two related consequences. The first consequence involves
uncertainty. Decisionmaking in the pre-enactment period becomes problematic
because those making decisions are without knowledge concerning one critical
variable - the probability that existing law will continue in the future. As a result of

this uncertainty, decisionmaking during the pre-enactment period may be chilled.
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Individuals will be reluctant to act if they are unable to predict the likely outcome of
a decision. They may be deterred by the possibility of a change in the law with
secondary retroactive effects. These behavior changes in anticipation of retroactivity
generate social costs which take the form of deferred investments and reduced risk-

taking. By contrast, laws announced in advance of private action allow individuals
to predict how rules will be applied to their future behavior. Such predictability is
critical to legal order.

The second negative consequence of retroactivity during the pre-enactment period
involves expectations. When individuals cannot take steps in the pre-enactment
period to evade the post-enactment imposition of new rules, settled expectations
arising in the pre-enactment period are undermined. This result is inconsistent with a
central purpose of law in a civilized society, which is to preserve the expectations of
individuals that are formed in light of existing laws, as well as actions taken in
reliance on those laws. Laws that operate with secondary retroactivity are
inconsistent with this premise. In the post-enactment period, such laws may defeat
planned investments of labor, interfere with uses of property, conflict with personal
autonomy, and impair contracts. Such disruption in private patterns of conduct may
be particularly severe if the old law had been in effect for a considerable time in the
pre-enactment period. As John Austin once observed, "Whenever expectations have
been raised in accordance with the declared purpose and concession of the state, to

disappoint those expectations by recall of the concession ... [is] pernicious."
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"At the time of enactment, a law that applies with secondary retroactivity
violates one prime tenet of the Rule of Law: Persons subject to laws should have
their behavior governed by rules fixed in advance, because such rules then
provide fair notice and warning to those contemplating the action. As Justice
Scalia observed: "The principle that the legal effect of conduct should ordinarily
be assessed under the law that existed when the conduct took place has
timeless and universal human appeal."
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The enactment of secondarily retroactive legislation allows private behavior to
be judged, post-enactment, by new, often unanticipated rules. If a humber of
laws are adopted which act with secondary retroactivity, individuals who find
themselves surprised by new rules learn that they cannot plan conduct with
reasonable certainty of the legal consequences. When market actors cannot plan
because the relevant rules are uncertain, this may result either in a
disinclination to act at all, or hedged action, where the actor takes cautious

compensatory measures to protect against future loss."

(106 'va ,ow ,Laitos)

:109- 107 'va ,Laitos '9179 WA 7°017

"In the post-enactment period, secondary retroactivity may also remove a
benefit currently enjoyed, take away property currently held, or deprive a
person of liberty to act in a manner earlier permitted.
Lon Fuller maintained that the function of law was to provide a mechanism for
eliminating "the blind play of chance" by clear and understandable rules
previously declared and consistently applied. Secondary retroactivity is entirely
at odds with this view of law. Conversely, prospectivity reduces the role of
chance by removing the specter of behavior being judged by norms not yet in
existence. Prospectivity allows for possible changes in behavior to reduce the
risk of sanctions under existing laws. In addition, prospectivity is consistent with
elemental notions of fairness..........
Secondary retroactivity prevents persons from changing their pre-enactment
behavior to reduce the likelihood that they will incur a post-enactment sanction.
Prospectivity also fosters predictability. Increased predictability permits
individuals to make accurate value assessments, which will increase the
probability that they will devote resources to maximize their utility.
Legislation that applies retroactively, even legislation that applies with
secondary retroactivity, carries with it considerable costs"
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.of Smithtown, 46 F.3d 162, 168-69 (2d Cir. 1995)
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"In the case of OBRA, it is well established that the government's sole
reason for enacting a retroactive modification of the estate and gift
tax rate schedule was a desire to maximize revenue. In justifying their
actions, the President and Congress have relied upon the tired old excuse
that the additional revenue raised was made necessary by the existing
national emergency represented by the federal deficit. Whether a creeping
emergency (one which builds over several decades) provides an
appropriate vehicle for justifying retroactive taxation is unclear. That the
enactment was motivated merely by Congress' desire to secure for the
general fund as much revenue as possible seems obvious. The mere desire
to increase revenue to the general fund does not rise to the level of a

meaningful "special circumstance" and is thus an insufficient excuse to
justify the imposition of a retroactive tax. Indeed, such a position would
stand for the proposition that Congress can do most anything, if it only
wants to badly enough. While this may have worked for Dorothy in Oz, it
should be denied Congress.

("7 " — 7901 AwaTAA .1005- 1004 'va ,2vh ,George)

N°2°VPO0INL APPAW NI 9Y MW7 MR M2°017 ,George 1XAW 9
X7 7T XD 1137192 .9°70 ORIRD 02w PW 05 32 17 57°20 500

79 DY 90710 ,2%NPINT QONIPRT NIA0N2 DNR IR WX 201manT TR .63
TPOPIIAN YADIT DY 7P OR 7KW NPTA1 T NYA0R2 .Nvox jman X ,George
DOWIOPT AP °12°0 NN 1171V 2317 17T 0 120 CIPR LIWH DR MDY
MYPWR 77Y7 71 229NN PO ,2OWIDT DW N1200AT NIMDYT LT IROXND
MYPWRT XN IARL 207700 NYW DR TIWR WK ONPPR VR LA w92



44

MyRYNIT 337 N2 79X 0,108 020w 2P0T01RT DY ¥OWNT 19IR2 ,N17200
WK ,1ON INRDY L0101 DRI NMIWIARD DOWPWR "W 7700 MR TYE W
YOPWR DY PR .02112°0:7 120°1 17910 YW "apoy"? mwnong "o nR vy wion"
IRZIND XY M1 0WT LT PYA 1002 T DY amwnang mokh a0
DRI P2 ARNMW IR 0D I72W0 DX PAVAR 2O1P1° WKRD 2XVNA TW TOn
DR ApWwn D277 .PRIWOY TR NPD0NT NIRRT 70207 0nn MWD IV 20xn°
MIID177 DRI YA 12 HW 7770 [POOKRD N0 1197AIW 72777 NYA0IVORT MW
72972 1M K WEAY 9D NRT MAPY2 MDY 597 301 .70 awY 2°%°nn 0k
R .77 P 999 1WA DY OT-HY T REAY WRDY OX VD17 P2 2°V1apn 2000
(23/10/02 orn P nve) 2003 nawh 22707 PIN DY 00,7901 Od Nk
DI P2 DO0NM QONANT YW DR NUWD RINT W DR TR0 VED Yo
T2mm% NTANTT DR 2own 5/12/02-1 18/11/02 arn 125%57 n7vna o011Ia
DY NIWCARA 7R NITAINT L0700 PN ANTIN VRS DI0aR 199237 WK LT
TYOD C19n WWhn O AT 2IN2 NMWpw YL 290NN YD C1on avnAn
QW DROWARR YD aPIANT ORTNA I9R 0°1T NR? .NIOT2 NO2LRPRINYI
IR PN .MITPYWI Y2 VDY DO9hYR DMWY WRaAN® XY 9D Oh Dwpwn
9907 YN D F72WR NAL LPITR P90 NMIPIPT R AR WK LI9R M°20 N1oxh
MIrYwaa oornva? "o N k0" nvnwna 7wn ,2006-2 2000 12 00w
TP TR 0D UOMIAW VWA .2ONPANT YW DR WIN 21720 RO KD w0
NPAWNT W W MINNYY OYTIN ART) DOWIT ML Ul ,00N0nnn TR
DY ,0°277 A7 °9-DY ,aveaxn wara "o navo" L(25/7/07 orn  ,nrmiRea
a7 1WA NI W 720 NDPNA NI aX O3 NPNWNI TWR YW 31900
DY AT MWW MY 0 3001 KXY L,D0N9AN00 IR MBYAY 191 RS uhn L nwsa
TYTINT T 91PN, 000 DA DR MR 19IR2 20730 AWR NPT PHYa anv
NY2IP 03,2207 NPTATY IPTRT PR 9D NIXANT  NPNWNT W YW VY n1otIa
DW NN TR LTIWNT DW 2TOIMT 2OTVOT 1 TR RIT AONIR NPDOR P2 0o
NUDIWA AR WK ,ORW N1TA AT TV 7791 9092 POI RT VO VAV 1A NP
122°PW MN2ANAW PN 0212 1971 ,07 11800 IPD0R MNIPR DY N0 ,Yan NIXINA
TOANIRT NP NDTATY M INRWRR PORC WD MItY DRI
QW DYHIWAIDT NPOXRT 0I0°27 271 T HYa 9°0m W Nbwonwn L'onrpa
TIPW AYWR 3 (MI2TIT NPIMNONIAN D2YNA2 O ,R0 MR W) DOYOpPwn
W ROXIIW TIATIT DX IR LIVPWAD POIRNT DR 1YY WK DORINT WA RD LW
TN TA WD YPWwaY anK 7010 ,1999 nawa oohRIRIvD 2OYOPwn? NPNwNn
DAY D% NIXY T A3ATT O3 .22 2OVIAPN M0 2ON9ANT MY 017D
D937 DAN VAYSN RY 7IATR 0°02 DWAWAT NPNWNT 0D DOVPWR SW Npnamn

.09D0D7 NRWOPWT AV 1V 0w KD



45

NP0 Oy MR N1”1272 Y200 NP0 DX 0% MNP Ny ,5’37‘7 MRS .64
TYNDT MORY NAR XY NOMNN DIRPPANRT NINB0T O3 .NP2YPO0INYAT Ay°ADa
TOXD bwnh L0 .PWP0YY Y0 SW RRY M7 DN MIPM NN

:223 'va ,5w% Black

"Vested rights must not be impaired — This is, indeed, a rule of universal
application. It is not competent for a legislature...to pass any law
divesting settled rights of property."
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"The principle is well established that any statute which, operating upon
existing or antecedent transactions or rights, has the effect to destroy or
transfer vested interests or estates, is unconstitutional and void."
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"nor shall private property be taken for public use without

just compensation."
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" One suitable proposal for handling retroactive legislation is a more flexible
approach that would allow retroactive laws so long as individuals harmed by the new
laws are compensated. It would make retroactive analysis similar to Fifth Amendment
takings analysis. For example, a taking for the public good is permissible if there is
compensation to the individuals whose property is taken. Thus, if the state wants to
impose new environmental clean-up laws on property owners retroactively, it must

pay just compensation to them.

Given the close connection between a prohibition on retroactive civil laws and the
safeguarding of private property rights, it should not be surprising that enlightened
retroactivity analysis mirrors takings analysis. The Fifth Amendment, which allows
takings for public use provided compensation is paid, came after the absolute ban on
retroactive laws contained in the original Constitution. Therefore, the Fifth
Amendment can be viewed as implicitly amending the absolute ban on retroactivity to

allow retroactivity if compensation is paid to harmed individuals.

This proposal makes it possible to respond to one of the chief arguments that
proponents of retroactivity have given, namely, that retroactivity should be permitted
because the state needs flexibility in running its affairs (e.g., Weiler 1993). Allowing
retroactivity if compensation is paid offers the state the flexibility that the Fifth
Amendment allows; the state merely needs to pay for it. This flexibility, moreover, is
not invented by relying on the vagaries of "substantive due process." It flows from the
initial wording of the Constitution banning ex post fact laws and an analysis of the
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subsequently passed Fifth Amendment that allows takings as long as individuals are
compensated."
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