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" 1Y DV DI MY ,Christoph Schreuer-y Rudolf Dolzer oy»snw »a5

ST MYPYN
The central political risk that arises for the foreign investor lies in a
change of position of the host government that would alter the
scheme of burdens, risks, and benefits, which the two sides have laid
down when they negotiated the deal and which formed the basis of
the investor’s business plan and the legitimate expectations
embodied in this plan. Such a change of position on the part of the
host country becomes more likely with every subsequent change of

government in the host state during the period of investment.*

IUND TN V) YANWYN DY NP VIDND MYPYNA 12YTHWD TN1NIA DYT) MY 12D
NYPYNN YNXINA 27YNNY PIN NN NNIRNDD NOWNND DIINY DN dNDI DM
:DNNIYMN

[T]he prospects of large and speedy accumulation of wealth, and the
social and economic implications for the host state of the operation
for the pricing or tariff regimes for electricity and gas [...] the
investor therefore faces an increasing risk that the host state may
exercise its sovereign powers to modify the terms of the contract...?

198 Y192 19IND ININN MNY NOY NYPYNN NMPN TONNIY 120N 12080 129
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D022 YTRY 9N TIY Mdw [ Peter Cameron Tmvnn PO8nw dad Wwpwnn

£ 3 VA NPANY DXHIDNA 2IYNNY MNNANKD MPTHI MOWHNT HY NNVO)

The justification for state action may be couched in terms of
“fairness” or some form of “resource nationalism”, but the driver on
this scenario is the price.’
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Gold standards or reference currencies embodied in financial
transactions, stabilization clauses built into contracts and, more
recently, the vast network of bilateral investment treaties are all
expressions of the search for stability and legal certainty. *

(7> 5Y 1DOIN NYTN NN MWITIN D)

NIPYNY NMIANNNN I9ND DOXNAYD DOXNINNY DVWN P TY ¥ DX D) T Dva
YOM YUY DPYN MNPY Gpwn M MYPYN Yy voinn vavnn oo NN
MNINNDD MDTHAM ,TNN JNOY MNIIRD MPTNI DN OWPYHN P2 NN
13X DINN OXWPYNY DINYVIANY DIYPN B9V 1Y NIN NI Y0NS .TTINND
5959 °.NNINNA NI 1N HY GNHPN 312590 NN 9105 PIN BNYPYN Y AN
=17) ©9718-29 ©NODN ,NIN MYPYN NNLIANY DINIDN 9INI DAPNYN NN

9T MYPYN 2990503 MNP HY NMINNA 19,0778

APINY ANDN NN BN 0N ,MYPYN YY NN MODNY 18 NN INIYS NN 0) 3
DOWPYN DY NHNN NDIAND MAIWN MDD PN ONIVD 09T DIWIPYN MNIT DY
NNND N21NNN 1991 M MYPYM NN N1 NYPAA NPT TITH NOPNNL 0N
NN MY %927 DV NN DYND MYIAY NAY 19D DT NMDT DY NINON
™12 -9NY) 1951 Mwn (rApsInaR Y 93N MYIN 1) INIY P2 MDD
90-N NNVN ONN .TIAIVNN MINT) DY IR DY 1976 MIWN MNNKDY (M1
,12YVW0 NN YN NMTN DDNXIY HY MYPYN YY PND NYRA DNIY NN
D07V DMIODN DY NN NNV DY NNPNN ,NPP>INK DINTI) MONXI M TN
DIMINNND MPTNIN DY ORN OOWPWNN DY NRDN NNN DN

International » PN ,»5YN P)aN OPNY 11IANID 1983 MW NITVLNN N HNIY?
oy poann ,Centre for the Settlement of Investment Disputes (ICSID)
— MINK MPTN DY DINIIX PIAY MPTH P2 MYPYN IDIDID 2IW» 7272 MINKRD
The Convention on the Settlement of Investment Disputes between States
NN ¥ YN (ICSID mnx-19n) and Nationals of Other States (1965)
N XINOWPYN PIAY ININKDN NPTHN P2 DXPY MINA 15N DPPY NIPNN

CMS Gas Transmission Company v. Argentina, ICSID case no. ARB/01/8 (Objections to

Jurisdiction) (2003), at para. 28.
-1 YW ANK DNNN DMINIAN YPDI DY DI M

-Oxford Reports on International Law, module on International Investment Law, at
http://ildc.oxfordlawreports.com/subscriber_articles_by category?module=iic

N0 ICSID m7712 )02 HY 8w o0 1NN
http://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&reqFrom=Main&actionVal
=ViewAllCases

W7o 9y °
Eyal Benvenisti & George W. Downs, The Empire’s New Clothes: Political Economy and the
Fragmentation of International Law, 60 Stanford L. Rev. 595, 611-612 (2007).
.15 0y ,34 NN >ano °
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92 NYONITNIINN MY2INN NN ORI NPON 1991 MWa . Mypwn »Mvood
(1983 Mmywa NMILIN DY N8N YMX MYN) ICSID »9a N2 by Pon ovp

ACSID mnnd 78 NN 270N D)

VAVYNI MYPYNN DY NNNN D022 ,N1PYIHY NPVIND ,NPNVDM MY 72YN .

MPRY NIRINN NNNA DIMNY PI8 Y DIPIN DINYL DTN ININDIIN
TIT2 912 WX VN WPYHNY XIN TNND YLD .07 Y0Y MNIINDAN VaVYNN
,OOWNN NP2 PPINNN MY ,NPTHN DY MTOMN NNN DY 12N AN TOHYNY DOo
NOWNNN MM RO NN WPWYNIY NN YN B¥LN NVOVYN YT 12 NYIO NN
POPYI NNMD D13 MMIPN WPWNY Tyl ANYPYNI NYIONN NNSNY NP NDNN
DYDY HYNd) IWIDND DY DIDIAY TIMDNN NOMNNN OPON 1IPINA I
YWNAN DIINN WD NINY NN WPWNHN I XY (NNAN DT IN INY DML
N WPYNN DY INYPYNY XN WIIYN 0yLN .DMNX DY DNNNI NNVLAND Taba
MN NN AN OOMIPN WPYNY Tva .DPTHN DY NPYN DRIMANND Nyan XD
N 2 PN OMIPNRN PYNNY APNNTINM NPTHN YV MMTOM Yy Dvanna
DXWNYN NYN DNYV N DY PMIDID MN AIXINIY NN 9D PR NPTHHY
AN ONIYL M MYPYNI NP9 Y NIMNN NYIIND NYIDIM NMNY NPTSH
Y W99 11113 920NV 0NN MNITY 191NN VOVYNN NI HY 197-P D3 199N
MNIY NOVPNN NMMIND NMNNIY HPIND NNNN HMIYY ANDN NNNY NN

191D NN HY PN 0INN

Especially as regards a taking of property effected in the context of a
social reform, there may well be good grounds for drawing a
distinction between nationals and non-nationals as far as compensation
is concerned. To begin with, non-nationals are more vulnerable to
domestic legislation: unlike nationals, they will generally have played
no part in the election or designation of its authors nor have been
consulted on its adoption. Secondly, although a taking of property
must always be effected in the public interest, different considerations
may apply to nationals and non-nationals and there may well be
legitimate reason for requiring nationals to bear a greater burden
in the public interest than non-nationals.’

92 DINDI NPTHN MNDIY NN MNN MYPYNN T S ONPINN MyPpwnn .5

OO0 PTM NNNINRD OINPNN ININDPIAN VOVNN NINIPYYI NPNDINDI NINN
NYTHN DYVN NYN IN ITIN-TN NPY DI NN O HY DYIDT NN DNONN

7

James and others v. The United Kingdom (Application no. 8793/79) (1986), paragraph 63 available

at

http://cmiskp.echr.coe.int////tkp197/viewhbkm.asp?action=open&table=F69A27FD8FB86142BF01

C1166DEA398649&key=13922&sessionld=56031483&skin=hudoc-en&attachment=true
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MO INPIN NPY S9=DY NPNO MAIY PNINDIIAN LIYNY NTHINVNVY NNINDD
NYPYNN ONIN MOPYY DT 12193 ,2200 1IN DINX NNINNDD IPTHN DY INDIN
MyNYN ¥ NN NI9NDY 10D YNN — d0IWN 9PN Dya 1PN RN WpPYNn nyd
Y NDON NNAD DPLAVNN NPINNDND PPNNND DOIN N NPTHN DAN — MVLIYN
INNIN 13 NN 2Y2Y TIVA PDTHNHDI MYYNN IXNIND I WPYNY DMWY PN
DNV JNIMDAI2 NYN9 IWNY MNNONND MPTH DY 1NPNIND IPdYa IN»ya
oY NPNPHNN MYINT NN MYUN MNMANYT MDY APVIPINT O NNINND
NMINAY DMNINDI DI 92 MNIPI TINI 27NN, TP D MPTNH . INMIN
NMIPNNNA DY DIVH DN PNV NPHVOY MOLONN MIAPYL DI OWOPYN

® M MYPYNn 5y PNY NPNINDYIN

D172 PO NP2 NN PN YN MIINDIAN VIVNN DY N THINIPY NTHY
DN NYPYNI NN NN DPYTEN 7NN 2006, W N T ADC oy

017121 912590 .DMVIVON DXNYVN (VWHTIA DY INDINDIAN NIYNN NTY NII)
:INON NYPON 9732 NN YNNN VINYIDN YV INY yap

423. The Tribunal cannot accept the Respondent's position that the
actions taken by it against the Claimants were merely an exercise of
its rights under international law to regulate its domestic economic
and legal affairs. It is the Tribunal's understanding of the basic
international law principles that while a sovereign State possesses
the inherent right to regulate its domestic affairs, the exercise of
such right is not unlimited and must have its boundaries. [...]

424. The related point made by the Respondent that by investing in a
host State, the investor assumes the “risk™ associated with the State's
regulatory regime is equally unacceptable to the Tribunal. It is one
thing to say that an investor shall conduct its business in compliance
with the host State's domestic laws and regulations. It is quite
another to imply that the investor must also be ready to accept
whatever the host State decides to do to it. In the present case, had
the Claimants ever envisaged the risk of any possible depriving
measures, the Tribunal believes that they took that risk with the
legitimate and reasonable expectation that they would receive
fair treatment and just compensation and not otherwise.

North America Free Trade ) NAFTA 03012 091950 NY130 Mypwnn 5y nanng maad nhp 271N °
NPANY M3 3712102 MI2Y 1PN NN MTIY NN > ICSIDa nnINKS nyani nnA (Agreement
751 M3 Y M1 HVIN PN ¥NY MAPyaw INrY Energy Charter-n 0501 n1an by onan Ynwn
(Vattenfeld v. Germany, (ICSID Case No. ARB/09/6)

ADC Affiliate Ltd and ADC & ADMC Management Ltd v Hungary, Final award, ICSID Case No °
ARB/03/16, 11C 1 (2006)
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MIINDI’AN VAYNI NIN MYPYN YY NN .a
MYPYN 2y NNND YNNI MNINDIIN VIVNN NNANN DN DIIITN NN INN MY PI9
DYDINTYINON DIYNNIND NN ,NIN MYPYN DY DXVWIINN DPMNNN DXYYIN NN NN
NOXINDY MYPYN I2I050Y YN MMTNN TNND MMINDIIAN LOVYNI DD
Rulppaly

N MYPYNY ¥ DX11H MNNaNN 1.2

DTN PAD HYOXDIAN DOON TINHD INNINM ININIIAN VIVNI NIN MYPYN T .6
2 PRI NINKN NP TN NN NIIOW NI 99 HY NINK NPTN 97 THPRINN
VAVYNI NYIAN NV W AN DPTHN DY NRDWO 2APY YIO) NNIIRY NNTHD

diplomatic ») 71012997 NN DI NIPN HIVI) NYNON NPTHN THID MINDPIAN

" ((mprotection
299 ,270IN W) 0dY John Adams 8 1796 myva 1y .7

There is no principle of the law of nations more firmly established
than that which entitles the property of strangers within the
jurisdiction of another country in friendship with their own to the
protection of its sovereign by all efforts in his power*?

v NN P2 pnany international minimum standard »wnn Ny 7Y PIPYn .8
DT DXNIIX 199D MY NN NNINNDD INPTHN N PNIPY 29-9Y HOMPn NNIRD
D172 TN NONY NIYON NNN INNOND NI NN NI ININD»AN LIVNN 9D

2 15w DINIIRY NNY 19N

My Y955 international minimum standard »wnn qunoMm NNONN DMWY OY .9
NVYIA POy [,TO0 1IN DON DY DMNODIY DMDIDIAN PIPOYY 20NN PVIVN
D172 PO 1) MYPYN NNND NNNN DY TRND NN NNV ,DONINRD DI NYYD
PNY NN NMPTONN NVTIN YT DNHONX MDD DO NNNNXD .NIYPYN 10502

Friendship, Navigation and »on NN :DMNN DXNYY D) WD MYPYNN
POIWY NPTIN-IT MO ;27NIND ORIY P DD 72 Nt ,Commerce
(BITs mxp mmnonn ,Bilateral Investment Treaties) 7252 mypwn Sy nan
North ) NAFTAN 15 nPIOX NOX NNNX 3,000-5 29pNn  1900Y

Sy NNN INIVNRVY DXANNWN -M2T NNK 1D ; (American Free Trade Agreement

International Law Commission, Draft Articles on the N7 x9N VaWNI NYPTHN MAINK ¥9935 1°
Responsibility of States for Internationally Wrongful Acts (2001)
1924 MW ONIND PN W1APN PTN N2 NPYD NNYRIY TN DY NIPY 1

The Mavromatis Palestine Concessions, Judgment No. 2 (PCIJ, Ser. A, No. 2, 1924).
4 JB Moore, A Digest of International Law 5 (1906) *2
11-17 mya 995 1 myn , 1w 18917 Swnb i B
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59191 1994 mywn Energy Charter Treaty-n nnxTa) 0»9890 DMINN2 MYPYN
international minimum-n PIPY .(MONXI NOYPNI IPOPYa ,MHaN MPTN 51

INPNIY NPIINT MNNI DMINIAN 9 WND MNWN NNNN D) standard
DOWPYN P2 MY MM OININKD OXNVYYN vl TNPNI ,00VN TuwNa

ACSID 5w myonn nnn apoya ,myTn pad

MP MMV MYPYNN NNNRX MNNWIN DY DMDIDIN DMVAVYNN NMIPYN.10
0°1712M) DAMYNN D¥IDIDN WM MMM )NY DXAMWYNN 02N PRTH
N2 MDY TID 1220 ,(7D3ININ DIPNY DY MVP 1NN TINND DNINNN DNNY
NN MYPYn Sy NNNN 90 N2, DX NN RY DX ,D0)T DIDII 118N DYNO0NN
TN DR OINDPAY DM NMITOI NY IOND ¥ DIDDIDN IV MINNN PN
Iran/US Claims ) 27nIx-INPR Mann 99290 M3 710 DNHYN vl

PN IR avyw ¥ myTon omw paw FNC-n mmx Sy ovannw (Tribunal

NN 25N NMVN IPYY DNINRD DNVYYN MY 1PN .MAINN PNIPIDII
Nnann N mypwn 7 ICSID-n mona Apya Momnnn Ma11an dpoad
NN DTMY N MYPWN MO0NY DXTTINM 200NN 1OV ;1570 Y09wWn Pyd

: DTN NN ONN DI DNV MINIAN PP

[D]espite divergences among individual treaties, BITs as a group also
demonstrate many commonalities, including their coverage of similar
issues and their use of equivalent or comparable legal concepts and
vocabulary. It is these commonalities that are contributing to the
creation of an international framework for investment.*

NN 0vo Nopwn BITs-n 7nynn» ,Andreas F. Lowenfeld 1mbnn prsnw »93
:IIND NNN DY MMINN PPOIRY MITN 295D D) GPNN NN1NN ININDIAN VIVNN

[TThe BIT movement has moved beyond lex specialis (or better, leges
speciales) to the level of customary law effective even for non-
signatories.*’

MDD NINNN DY DNYP D8y ynpw Jose Alvarez mmvnn oy 0¥on 135
MP NN GPYNY MNINDI )N VAVN X 173 DY DIVAD MTHN NN MNITH
¥ OmN D89N DWI9NN MININ PPDAYY MNWN NINRY DXOMYNN JPHTN

Richard B. Lillich and Daniel Barstow Magraw 5wn9 187 1t 9312070 nimn 9y .1955 mwn nanx
(eds.), The Iran-United States Claims Tribunal: Its Contribution to the Law of State Responsibility
(1998).

DV 999 5 1yn ,03INT w1

Jeswald W. Salacuse & Nicholas P. Sullivan, Do BITs Really Work?: An Evaluation of Bilateral *°
Investment Treaties and Their Grand Bargain, 46 Harv. Int’l L.J. 67, 89 (2005).

Andreas F. Lowenfeld, Investment Agreements and International Law, 42 Colum. J. Transnat’l *’
L. 123, 129 (2003)
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D) NON MINYTN NNND P9 XY NPXINK XIND MYPYN 1T DY PARD Mndad.11
N2 T MYTIN .ONPI09 MTNAN NYY TNXY MYTN TINN DHNN DMNIN
,DMTIP MM OPO DY DIINNDNY DXI712N 292 DI TNNN MNYVIA NV ITY
N21OY MNNPNN MIF0A ,DNYN MINIAN PPO DY MPNINI DM TTN DVIVINA
D190 D112 TN MYINNN MPNNI D) DXMYDY,MINA PPOI HY MM NND
.DNYY PPINN NYIN Yy

Saipem n7an YY TDODA DMINIAN PO DINAN NNINNRD YPNNN HWnd o
:IPIDI0 TN IPOVIND

The Tribunal considers that it is not bound by previous decisions. At
the same time, it is of the opinion that it must pay due consideration
to earlier decisions of international tribunals. It believes that,
subject to compelling contrary grounds, it has a duty to adopt
solutions established in a series of consistent cases. It also believes
that, subject to the specifics of a given treaty and of the circumstances
of the actual case, it has a duty to seek to contribute to the
harmonious development of investment law and thereby to meet
the legitimate expectations of the community of States and
investors towards certainty of the rule of law.

: NN 910 ANV Y9 IN

172 . [...] It is true that arbitral awards do not constitute binding
precedent. [...] However, cautious reliance on certain principles
developed in a number of those cases, as persuasive authority, to the
extent that they cover the same matters as the NAFTA, may advance
the body of law, which in turn may serve predictability in the
interest of both investors and host States. *°

DYTINN DY NOIPNR NNINN DXTPNN NPIVPYT NWYND 1 HON Dy DOV DD
DN DPX YD DOWHTH DN DX DY “1.0MNAN Y Mypwn 1910503
NON MPIDAY ONMNND DNNN ON DINN HY DIPMPIDIY DXNNA DAY NN
LAY NI DY) DNPOY LIYN NI DY DOVNVY 19D ,ODMNIAN OWY IN NDNND

SHRNMNY IRND DN DMNINDII

Jose E. Alvarez, A Bit On Custom, 42 N.Y.U. J. Int'l L. & Pol. 17 (2009) *®

50 NPLAN NPV N NP .Saipem v. Bangladesh, ICSID Case No. ARB/05/7 (2009), para. 90. *°

Noble Energy Inc and MachalaPower Cia Ltd v Ecuador y»ya 195 oTip mw \nIw nnan pos bv

and Consejo Nacional de Electricidad, Decision on jurisdiction, ICSID Case No ARB/05/12; 1IC

320 (2008)

Fireman’s Fund Insurance Company v Mexico, Award, ICSID Case No ARB(AF)/02/01; IIC ?

291 (2006)

D. Di Pietro, The Use of Precedents in ICSID Arbitration: Regularity or Certainty?, Int. A.L.R %
(2007), no. 3, p. 96
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MNNX DY DNNN2 NIND MYPYN 1T MNNINNA DY PON NPV NNIND HNIWY .

— 5Y MINNN MM SN N1 BIT nunx mawy Yy 1oy 270X oy FNCh
1M 2NO0NN VAVYNN 1N ,NXYNA IDINDIIAN VIYNN — NN DMPY NHNN D) D2APN)
NN MNINDIAN VAVNN

12

NIN MYPYN 257 HY 70> MNIPY 2.4

MNNN P1N :1.2.2

SU WI9T Y DM ,MNVN MIMND 1N ,N1NN MMIINDAN VYN 1D 593,

NPIIN ONINNDD NPTINN T8N NN KXY 0N N DYANR ,NYPOn Non 0N
NNNN NN Y HNDY AN NIRN HY IWIDIY NONA 27 DIN NNV NIAMN NNINKDN

MNINRNDN MP N Marnmm BITs-» FNC mamnna .nnd nmoaw 9ma Axdnn
Most-Favored-Nation ) 9913 941 o 19N NPIN INIRNY P2yYnY 9oNa
NANNNN NPTNNIY 9N MOTNN MY DNYMNIT NN NWNRY (Treatment
YUY N990 95 I AN DY WD nYpan LAWY My nn o nnd
21999 , N9 N PIPYUNN NN MY NN NN HY DIYIVN ,I55N MNANNNN
YPOIN WY N NN TINHYNY ONYINY DR MY H915 NT NWY HIVPIN)

SDYNIDN NNYD XY IYIDIL NYNON 1Y NI 190 13 DIPNa

DXOMYT DNV DI ,NON NMNN DY DMNMYN DXOINN NN VI PN NNIND

DN NN YA Moy N Noble Mediterranean-y Noble Sw monyio
(V9 NMIDY DY DOYNIY DITINRNI IN) NYN DOTHINNI

YU DIVUN 0299900 MM — NYPINN 9N DT YW BWIDI DY NNNN (N)
90NN

1YY

DINNY PAYN IX U ,INY WPYNHNY MYPYNM ¥IDIN M0 93 DY 1N NNNN.

LR NITRD NPIDT DINPY OMNVHY DOVPN .DDIN PO NXP XID NNINNDD N TN
NIINRD P2AD TPNMIYI IN NININRNDT NTHN P2 029501 197 ,NNPITIX NNPYI ND
JMINDIAN VAYNN 295 NN YDV ITHIA OO (DPNVOY DMIODN) NN
MPTNI DN NNIRNDD NPTNL ITINNNIY OITINNI NP O NN 915 VIO

NN Y17 12WN MNP THINNA VIV NN DI N NN .NPYIOY
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PPN NN Pav Gas Natural pa TI0ovaw mAMIN PO ¥IPY 190

D02 Y IWANN Y95 nand nnn BIT nonxa nupnd NN oo ndpnn
-5 ONMNN HNLVN

the almost universal practice of BITs to define the subject of the
Treaty as comprehensively as possible®

DTN NMIVIN NN N THIMPN NI2AND NPIN D) WIDT NITHNA 71930 ¥ 1OMN
: ININNDN NNTNA DD 1N WY HPWVILHY

The Tribunal has no doubt that shares of an Argentine corporation —
here BAN, S.A. — come within the quoted definition.... the shares
themselves, when held by a national of a party to the Treaty, clearly
constitute an “investment” as defined in the Treaty. %

19 MYYH DIV YIDIN NN NN MDY DIYPIANN ,NINTIN NYININ DV ,NVyNd
»onv (Ad-Hoc Committee) nTnymnn NTvN Y NNPY0an N9y 15 .w99Na

:1CSID nn nnn 01712 P09 Yy NNPYaN NXIIY

73. The Committee observes in particular that, as regard shareholder
equity, the BIT contains nothing which indicates that the investor in
capital stock has to have a majority of the stock or control over the
administration of the company. **

ND NINY 715772 1217V 0D PIND 7D DY NNNN G0 IR WNNND YT .15
NIND PTI) NPTHN PT MINNNY NIV MVIY DIDNI XON PP IN OINM D)
Y109 972 NOND DMIODN DN MYPYNN 1T ,(P0I19-9DINDA VIYN 99 195
NOY PIND NN NNYY NP THN NI DX D220 MNINDIIAN LIVNPNY NN DION . JIN

28 ANDIN NN TN MDINDIMAN VOV ¥9-5Y YN DIDNM ,DO0NN Yy HNY

-l k"

95 NNAY NMIYN MINIIYN NX NN MNINDIIAN VIVYNI DT DXNNNX DY NNNN .16
PIYNY THYNN NOYA NPTHN M) PIIN N NI MORYN TNXD MNNNK DY NN

Gas Natural SDG, S.A. v. Argentina, ICSID Case No. ARB/03/10 (2005)
.34 npos ,ovw 2
ov,ov %
CMS Gas Transmission Company v Argentina, Decision on Application for Annulment, ICSID #
Case No ARB/01/8; 11C 303 (2007)
191,995 3 myn pnp
Peter D Cameron, Stabilisation in Investment Contracts and Changes of Rules in Host Countries:
Tools for Oil & Gas Investors Final Report (2006).
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WPYN MINKI MINIR YW 1T DY MY DmyY 7 rmpombarT nnn» 19
NI9YIN MODY0AN NNNDNY 92YN MINIIND DY NN DNIND NDID> ND NN
ONPNN MNINDAN VOVYNA

21V NN NN DXIY WPWN DY NN N1NIN D) MDYN ¥ 7NN NITIND.17
ICSID mnnNY 199080 M1 Yv oopNX pav yon LICSID Sv oyo1050n

(ICSID 1mnnS (1)25 9yD) N3 100N NNNPD DINRYA

—OD»IYIN DXDYD NV MNAD I OXTINN DY MNIIRD NITHIND YN P11 .18

ICSID Sv 95200 .(Seat) nwNxIN NONINN 2V DIPN N DIVIN DIPN
28 3557 D2NANN W NN TNN 19INT IWDN

IUND D) NOVMYIYT NN PAIYND TRYN NY W AY NPAPY NPYTH NYI12N MNIND.19
IN DIVAY DYTIRN OPN NNINNDD NPTHN ST W9 OPNMDTY DY PINNN
2 20N MR HY NV DINEN) DN TN 27NN DOINN

SV DPY DXDIVIRI NN MPNRN YN PYD ©NIOND NTAPN G N30 MNIN.20
INON M ANNNRZ ANINNDD NPTHI YOI JIOY M MIIN2 1YY DNNN
oy N Pa,mnnv ((FCN) ,Friendship, Commerce and Navigation) »nnoo)
NYLAYN NMINIIWA ND NNN WHND NTOPN GN) ,(1PND VNDOY H19I) HNIW
NP OYHYA DY MYIANI O) )T 27NN INRDVNX MYIAND NIV TO NPNIND1A
5u MY»IN *.0NYYYIY MIINY INPR NNNY DIDPYN DIPHY 217NN INIIN
MIINDIAN PTN NPAD NYAN NWNN NOAY T XTI TY NDYTI N NN 1T PRYA 270N
oy MPPN MY NMTN) noMmwnn FCNN nymx n790 Yy MOUIN T3 INNA
MH2N YT NVOVIY THMPH NN MY NPINTVPON HY9NI DY PHa (ORI
PMVYAN YV MAYNNN a5 K9 NVIVAY WHIN AT HYINY IPAN NVINPIINKN
1 nvvvona

PIPDOPANA MNTIRA” I RIN INN MIINIPIN VIWHN A YOR IMN JNABN DTN 2 >3 2/
(effective nationality)
The Nottebohm Case (Liechtenstein v. Guatemala), International Court of Justice, 1955 I.C.J. Rep.,
4.
Christoph H. Schreuer, The ICSID Convention: A Commentary 277, 279 (2001). %
29
N
David J. Bederman, Eligible Claimants before the Iran-United States Claims Tribunal, in Richard
B. Lillich and Daniel Barstow Magraw (eds.), The Iran-United States Claims Tribunal: Its
Contibution to the Law of State Responsibility 96 (1998): “[T]he United States has traditionally
insisted that it is entitled to protect substantial U.S. shareholder interests in foreign corporations.”
Charles N. Brower and Jason D. Brueschke, The Iran-United States Claims Tribunal, 54-55 *
(1998).
Elettronica Sicula S.P.A. (ELSI), Judgment, (United States of America/ltaly) I.C.J. Reports **
1989, p. 15
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MMV MY IN) THIMPH MM MY XINY 3 Wpwn 0) Y93 7917 911 .21

(NPT IN) XN (NNINNDD NOTHI MYPYN DD YWY MYOY NPTNI NDDIY

SNV PO TOY DRNNA .MOMVYO DINY P12 PONN IPON NN WMAND DINOY
:DIN-INDPR MYIAND

While international law seems to accept that as a rule a partner may
not sue in his own name alone on a cause of action accruing to the
partnership, where special circumstances required it, international
tribunals have had little difficulty in disaggregating the interest of
partners and in permitting partners to recover their pro rata share of
partnership claims. The most relevant “special circumstance” in this
sense exists when a partner’s claim is for its own interest, which is
independent and readily distinguishable from a claim of the
partnership as such.*

TIVA NN PINHD MY ONDT N IMNNIN DAy amy [, ToD ORNNA
19902 IPON X VIAND DYNNL(NNWN DMINIIN HWI) TN NYNHN NN MmUY

995 1PINI NYNIPN T AINRIIN YD 27 Oy Yya M2 ,Charles Brower y»sn
2 DINN DPNMINYYI DNV YY DNPPDY DY NPAPY

NN MR MIVOND PITY NNMP ,IT AWN) KD INNY TINNN ON DOYD INND.22
Y DI DY DY YD 0N NPIN MY, TINND

nypan”

WPIAND NNINRNDD NPTHN DY AMD DX DDV ADMONN INX ININD1IAN VIVNN .23
HY NNV 1IN AYPONN AWYNY NPINR NTNN DY DP0N NIN ,NNT DY TH> W1
1 NA1N NYPONN 1O Yy ,MAN

AN NOINDY MOIN OOWINY e
MIPIYIN YAN NI NN NPNY e

PN YDA NN IVNY e

Housing and Urban Services v. Iran, Award No. 201-174-1 (1985), 9 Iran-U.S. CI. Trib. Rep., *
.313, 330.
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102. NAFTA Article 1110 provides that “[n]o party shall directly or
indirectly . . . expropriate an investment . . . or take a measure
tantamount to . . . expropriation . . . except: (a) for a public purpose;
(b) on a nondiscriminatory basis; (c) in accordance with due process
of law and Article 1105(1); and (d) on payment of compensation . . .
7 “A measure” is defined in Article 201(1) as including “any law,
regulation, procedure, requirement or practice”.

103. Thus, expropriation under NAFTA includes not only open,
deliberate and acknowledged takings of property, such as outright
seizure or formal or obligatory transfer of title in favour of the host
State, but also covert or incidental interference with the use of
property which has the effect of depriving the owner, in whole or
in significant part, of the use or reasonably-to-be-expected
economic benefit of property even if not necessarily to the obvious
benefit of the host State. *’

1215 Middle East Cement Shipping 1’2 719502 9INX M7712 Y1270 Yapw 90
38
: DYINN

When measures are taken by a State the effect of which is to deprive
the investor of the use and benefit of his investment even though he
may retain nominal ownership of the respective rights being the
investment, the measures are often referred to as a “creeping” or
“indirect” expropriation or, as in the BIT, as measures “the effect of
which is tantamount to expropriation.” As a matter of fact, the
investor is deprived by such measures of parts of the value of his
investment.

920N ANRHNY YNNI Y3 NIN ,NPY AYPaN P NY MK DYYI0a
¥ Aypan aUnn ,Nin NXIND NN M YINIWH SY MOMYNYN

T .NOW TR TYUN NN NYNON HNIY NN NIYNI NPID TINMIVHRVNI NP JNANN.26

:PVNIN T LG&E Hw ny>ana Hna0vn yap ownd

190. In evaluating the degree of the measure’s interference with the
investor’s right of ownership, one must analyze the measure’s
economic impact—its interference with the investor’s reasonable
expectations—and the measure’s duration.

Metalclad v. Mexico, CASE No. ARB(AF)/97/1 (2000). ¥

Middle East Cement v. Egypt, ICSID Arbitration ARB/99/6 (2002), para. 107. *

Pope & Talbot Inc v Canada, Interim Award, Ad hoc— D3 % J1203 D331 "TPMYNPYN Ny»ar Yy >
UNCITRAL Arbitration Rules, 11C 192 (2000), para. 102; Occidental Exploration and Production
Co. v. Ecuador, LCIA Case No UN 3467 (2004) at para. 89
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191. In considering the severity of the economic impact, the analysis
focuses on whether the economic impact unleashed by the
measure adopted by the host State was sufficiently severe as to
generate the need for compensation due to expropriation. [...]

193. Similarly, one must consider the duration of the measure as it
relates to the degree of interference with the investor’s ownership
rights. Generally, the expropriation must be permanent, that is to
say, it cannot have a temporary nature, unless the investment’s
successful development depends on the realization of certain activities
at specific moments that may not endure variations. *°

295 DN ,PRINY PPN THIMYNYNI DY) NN KDY DNDIVN RN NIPNRN MO
2N ODONPIO PN D TN

NPTNN NDNN TIT NN NOPY NYPIN YNID OMDITN NNN :NYPIND MOM.27
MY N ,DWVWTN DD DOUNY YTD NOVY NPYPNN MDA YINOY DYy NNINHDN
DNN ML OITIN TH IDINI NOVIAD NYY NYTN NPOVI VIO DYy 1ION»N
7Y SRNNN WPYNN NN DNDT PAD ITON MVN NIV IN 10D DTP Niyny
,YPON NYIND WPYND NYP L9991 DY DNY DNN NV DI1VX22 1N THYD THYNI
22990 DNNIY NOMBY NYWNN D DY MAVN MIMOND K932 NXIN NDM MNY
YNAY TYNY 22399 ¥ DNN NYLNY ,MDPY I, TID NPITY PID WpPWNN DY 199
991 IN SMIIY 09N INYN INYPYNI

:NTNIPN ) EnCana nwh9a 9212901 2010w 29

177. [...] From the perspective of expropriation, taxation is in a
special category. In principle a tax law creates a new legal liability on
a class of persons to pay money to the State in respect of some defined
class of transactions, the money to be used for public purposes. In
itself such a law is not a taking of property; if it were, a universal State
prerogative would be denied by a guarantee against expropriation,
which cannot be the case. Only if a tax law is extraordinary,
punitive in amount or arbitrary in its incidence would issues of
indirect expropriation be raised. *

219V NPTINMN NN NDOPY NYPON DY XINY MDY NP NDVN 7DPNPITIRD
NN NPY IN ,POVIINRD D9 DY n7yn NOVN D — YYD MNDMNA 1T DN
MON7Y M0 DAN .NYPON DIYN TADA TO2 7P ND — DXPDIWN D30 99N 19N

LG&E v. Argentina, ICSID Case No. ARB/02/1 (2006). *°
EnCana Corporation v Ecuador, Award and Partial Dissenting Opinion, LCIA Case No UN3481, *
[1C 91 (2006)
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103. The Tribunal notes that the ways in which governmental
authorities may force a company out of business, or significantly
reduce the economic benefits of its business, are many. In the past,
confiscatory taxation, denial of access to infrastructure or
necessary raw materials, imposition of unreasonable regulatory
regimes, among others, have been considered to be expropriatory
actions. At the same time, governments must be free to act in the
broader public interest through protection of the environment, new or
modified tax regimes, the granting or withdrawal of government
subsidies, reductions or increases in tariff levels, imposition of zoning
restrictions and the like. Reasonable governmental regulation of this
type cannot be achieved if any business that is adversely affected may
seek compensation, and it is safe to say that customary international
law recognizes this.
104. Drawing the line between expropriation and regulation has
proved difficult [...]. Here again, despite the less specific language
and the lack of references to “tantamount to expropriation,” the
Restatement is somewhat helpful, particularly the comments, in
understanding customary international law in this area. Section 712
reads in pertinent part as follows:
“A state is responsible under international law for injury resulting
from:
(1) a taking by the state of the property of a national of another
state that

(@) is not for a public purpose, or

(b) is discriminatory, or

(c) is not accompanied by provision for just

compensation.”

105. The “comments” to the Restatement are designed to assist in
determining, inter alia, how to distinguish between an indirect
expropriation and valid government regulation:

‘A state is responsible as for an expropriation of property under
Subsection (1) when it subjects alien property to taxation, regulation,
or other action that is confiscatory, or that prevents, unreasonably
interferes with, or unduly delays, effective enjoyment of an alien’s
property or its removal from the state's territory... A state is not
responsible for loss of property or for other economic disadvantage
resulting from bona fide general taxation, regulation, forfeiture for
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crime, or other action of the kind that is commonly accepted as within
the police power of states, if it is not discriminatory....” (Restatement,
Section 712, comment g, emphasis supplied.)

106. It is notable that the Restatement comment specifically
includes “taxation” as a possible expropriatory action and
establishes state responsibility, inter alia, for unreasonable
interference with an alien's property. At the same time, non-
discriminatory, bona fide general taxation does not establish
liability.*” (9920 Yv ox 5w D) NN NWITIN)

PIN ON PAYNY NAINN DY NI9N 2WNND D10 NIN 1IN (D32 TIMIVRYN DY T
DXOD NIVN TPNPITIN IND D) .(TOON) 33 MNP ,1PNY 75 DY) 1PNV DD IN
LD DOWPYNN NN P9 IN APV NODION NXIAPD NN INPH NIN DN HY
MPN NN 1NN 9w P TRIPN 13 OEPC nwasa Y1200 yap ,5wny 1o
ANY DN NYWIHTH AUNA DNV DN N2IND 1D PIN DN N0 NINN DY NoN
NRAP MDY NIY PMINYN INAN TNYY MON»NNN NP 25 HNIIVN yap
TN INIYY P R DD DINIYIN 1 NANA

167. Article Il (1) of the Treaty establishes the obligation to treat
investments and associated activities “on a basis no less favorable than
that accorded in like situations to investment or associated activities of
its own nationals or companies, or of nationals or companies of any
third country, whichever is the most favorable...”

168. The Claimant is of the view that Ecuador has breached this
obligation because a number of companies involved in the export of
other goods, particularly flowers, mining and seafood products are
entitled to receive VAT refund and continuously enjoy this benefit.
Lumber, bananas and African palm oil have also been referred to in
this context. There is in this situation, the Claimant argues, a violation
of the national treatment obligation. The Claimant also asserts that the
meaning of “in like situations” does not refer to those industries or
companies involved in the same sector of activity, such as oil
producers, but to companies that are engaged in exports even if
encompassing different sectors.

173. The Tribunal is of the view that in the context of this particular
claim the Claimant is right and its arguments are convincing. In fact,
“in like situations” cannot be interpreted in the narrow sense

WIN XY NDNN GPINY NPIN) PIYPSNT INNN 1PN 7NN ND DX DI 33 PIN.28

Feldman Karpa v Mexico, Award and separate opinion, ICSID Case No ARB(AF)/99/1; IIC 157 *

(2002)

999 39 mvn ©
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advanced by Ecuador as the purpose of national treatment is to
protect investors as compared to local producers, and this cannot
be done by addressing exclusively the sector in which that
particular activity is undertaken.

MOYNNY Y NI 27NPROVNYN NPN’N 1NN MNYVDN NYYIND NNNN.29
LOUNY [ PA0NY CINT TPNDN NPOON DY DIPINNA YOI DY XIND NN
.12°20N0 MDN N DXIAWIND MMV DY NPNY DY MNINI MMNDN MONY
NPROVID NVPPX DY NN DY NOWN NPIVPIT DINDIVN NI Td Hwa
N2 IN Y9 Y NPNVIY MY 13 NIVPIT 29D (legitimate expectations)
DOVTN DYDY DYDY YTYNY DYTYN D, NN WPWNHN DY N120N 1NN 13
D W AUNRD D) NOYPY NYPONY DD 7172 MIAVNN XY ,N2¥20N DY NPHYN DINNA
VINIT NYD IIXNY NPMDVIIN NPNI NP NINRT NNWYY .10 DY I02) DY Myawn
D995 DNIYN IN PIND NN DNYN PRIV IN NPTHN TWURD HVnD  Nypeinn
MINK MIND DYDY IN) NTNONX NYPONY AWM N NYID ,NNVLIN IN ISNY TN
(TN 33 NPD9 TUNNA PTMOY 19D 1NN DN DOWPYND PNIYND NINN D
TINN NOY WIDT WPAND NYTHN TINDY NOYPY NOYPY PRI NNNN NPINI NYIN
DR MY PIND TN NPTNN DY NOW , T .1INT NN NIVN DY NNYIN
N WPWNN AYD NN IPTHNY DNVIN X INND TN ,NYPYNN NPY> nya
NPY NYPOND 2AWN N

Jeswald W. Salacuse 7m9nn 1y 21N wpwnn N9y Yy Nnnn mavn Yy

R2alapRphiva!

Investor expectations are fundamental to the investment process. It is
the investor’s expectations with respect to the risk and rewards of the
contemplated investment that have a crucial influence on the
investor’s decision to invest. States seek to influence these investment
decisions through their actions, laws, regulations and policies. Indeed,
the very idea of investment promotion, which is a fundamental goal of
virtually all investment treaties, is to create an expectation of profit in
the minds of potential investors that will lead them to commit their
capital and technology to the country in question. Thus, when a state
has created certain expectations through its laws and acts that have led
the investor to invest, it is generally considered unfair for the state to
take subsequent actions that fundamentally deny or frustrate those
expectations. *

Jeswald W. Salacuse, The Law of Investment Treaties (Oxford University Press, 2010), p. 231 *
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107. These measures [denial of a construction permit], taken together
with the representations of the Mexican federal government, on which
Metalclad relied, and the absence of a timely, orderly or substantive
basis for the denial by the Municipality of the local construction
permit, amount to an indirect expropriation.

VY NON ,71INT TPDIND NN MDA NOOPYN NYNANY NN T R /O NT1”.30

TAN TONTN NN DYNONY NIDIND YTD V.IPNTNY NIPN NYIONY NOOINY D)

NNYIN 122 932 DY P2 NORNYI PYINN NNWIN DWD NN NONY NININD
DNINDIIAN VAVNT 29D NN PN NIN NIVHN

0PN P29 TECMED yaw 7ioova mypwnn 9312090 yap 1o

There must be a reasonable relationship of proportionality between
the charge or weight imposed to the foreign investor and the aim
sought to be realized by any expropriatory measure. “°

’9-DY NV NMINDIAN LVOVYNN DY NTINN NN I9-DY NTIN NPHTNN NHNY.31
NYPONN NPPIN P2 WP PRY RIN TID DYLN 999N VAVYNN DY NN MNN
MONRY NV NONX ININDIAN LAVYNN NN NNPPIND DNAN VIVNN N1NIN
DNNN N PINN NNINA 291D NI IMINDIIAN 910N 19D 10 1T MIN2INI MITIN

Y TIN MW v (margin of appreciation) nyT %ypov

DNMNN MIINDIAN VAYN NNPPIND D97 VAVYNIA NYPONN NPPIN P2 MNAND
y7v (International Court of Justice, 1CJ) axn2 >mINY»AN LawNN M2 25N

- (ELSI nva9) namwnn FCNN mnx 0190 Yy 1YD0VIN 3 2709IR Ny’*ana

Compliance with municipal law and compliance with the provisions
of a treaty are different questions. What is a breach of treaty may be
lawful in the municipal law and what is unlawful in the municipal law
may be wholly innocent of violation of a treaty provision. Even had
the Prefect held the requisition to be entirely justified in Italian

5oy5 37 nayn Metalclad y»y
Tecnicas Medioambientales TECMED S.A. V. The United Mexican States “®
ICSID Case No. Arb (Af)/00/2 (2003) at para. 122
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law, this would not exclude the possibility that it was a violation
of the FCN Treaty. ¥

20PN 1 Feldman yrya 09720 pos 03 XN

78. Mexican courts are hailed by the Respondent as the appropriate
forum for determining the Claimant’s rights under [Mexican law]. In
the first instance, we agree. However, questions as to whether
Mexican law as determined by administrative authorities or
Mexican courts is consistent with the requirements of NAFTA
and international law are to be determined in this arbitral
proceeding. *®

9NV ,TPNVOYN NDWON DY NPNTHM MININ MDINN NPYTIY ONA ,YIAP TN

: TECMED yya mypwinn

119. The principle that the State’s exercise of its sovereign powers
within the framework of its police power may cause economic
damage to those subject to its powers as administrator without
entitling them to any compensation whatsoever is undisputable.
Another undisputed issue is that within the framework or from the
viewpoint of the domestic laws of the State, it is only in accordance
with domestic laws and before the courts of the State that the
determination of whether the exercise of such power is legitimate may
take place. And such determination includes that of the limits which,
if infringed, would give rise to the obligation to compensate an owner
for the violation of its property rights.

120. However, the perspective of this Arbitral Tribunal is
different. Its function is to examine whether the Resolution
violates the Agreement in light of its provisions and of
international law. The Arbitral Tribunal will not review the grounds
or motives of the Resolution in order to determine whether it could be
or was legally issued. However, it must consider such matters to
determine if the Agreement was violated. That the actions of the
Respondent are legitimate or lawful or in compliance with the law
from the standpoint of the Respondent’s domestic laws does not
mean that they conform to the Agreement or to international law:

‘An Act of State must be characterized as internationally
wrongful if it constitutes a breach of an international
obligation, even if the act does not contravene the State’s

.74 Npoa 2w 31 myn ¥
9oy9 42 nyn 8
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internal law — even if under that law, the State was actually
bound to act that way.’

Navna np» XN, TECMED2 npninn N2°wnn 92900 Ty MINnri NN
P2 ITPAN NN KO THRND TN NP TN Y=Y YOIV M NDNN DIVINN NN THN TN
931 DY HOVINBN INID ,NNINIY INNND ,ININDAN VIVNN Y9-DY 3N YPWHN NMDT DY

:YDIN

122. After establishing that regulatory actions and measures will not
be initially excluded from the definition of expropriatory acts, in
addition to the negative financial impact of such actions or measures,
the Arbitral Tribunal will consider, in order to determine if they are to
be characterized as expropriatory, whether such actions or measures
are proportional to the public interest presumably protected thereby
and to the protection legally granted to investments, taking into
account that the significance of such impact has a key role upon
deciding the proportionality.**® Although the analysis starts at the due
deference owing to the State when defining the issues that affect its
public policy or the interests of society as a whole, as well as the
actions that will be implemented to protect such values, such
situation does not prevent the Arbitral Tribunal, without thereby
questioning such due deference, from examining the actions of the
State in light of Article 5(1) of the Agreement to determine
whether such measures are reasonable with respect to their goals,
the deprivation of economic rights and the legitimate expectations
of who suffered such deprivation. There must be a reasonable
relationship of proportionality between the charge or weight imposed
to the foreign investor and the aim sought to be realized by any
expropriatory measure. To value such charge or weight, it is very
important to measure the size of the ownership deprivation caused by
the actions of the state and whether such deprivation was
compensated or not. On the basis of a number of legal and practical
factors, it should be also considered that the foreign investor has a
reduced or nil participation in the taking of the decisions that
affect it, partly because the investors are not entitle [sic] to
exercise political rights reserved to the nationals of the State, such
as voting for the authorities that will issue the decisions that affect
such investors. *°

ov nynnn Ar M2 TECMEDa mypwnn 99290 Pwnn 759 dNNNA
=Dy NAWUN PIDPD INN NOYYIN TUNN DY IPPOPNI NPNVOY MY NOOVNY NOIND

5w NI NPLAN DPDA VIVLNN .99 46 NAyn *
J. Crawford, The International Law Commission’s Articles on State Responsibility, p. 84
(Cambridge University Press, 2002).
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149. [I]t would be excessively formalistic, in light of ... the
[Spanish-Mexican BIT] Agreement and international law, to
understand that the Resolution is proportional to such violations when
such infringements do not pose a present or imminent risk to the
ecological balance or to people’s health, and the [Mexican act],
without providing for the payment of compensation [...] leads to the
neutralization of the investment’s economic and business value and
the Claimant’s return on investment and profitability expectations
upon making the investment. (YonwIN NANN)

N1 OPMYNYN NI PYPYI N WOV 7PXONT N NP NYPIN )0 ,IINRI.32
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DNYNIN NON D259 NWY .OPP NS D151 RIN NN NN NN 197 ,NYIN)
IN DY) NYPANI MIAYN) JPRY MADN MYN)aY D) DXMYN DN PV ,TYNNa
NPy

729999 nann — (Fair and Equitable Treatment) 320 ons (2)

55 N9 ON 22 xyoy (FET mxopay “fair and equitable treatment” nymn.33
Swnb o) 12 requitable treatment” NNN WM DITOYY MYPYNN NINN
P2 572N PRY NN NNNIN NYTN DN (1 9y02 27098 ORI P2 TP I23
MNIN NTHY DI W — 795 59151 TNN VITIVDA TN THW) 7equitable” pab »fair»
equitable » yab “fair and equitable treatment” ya S1an PN — AN

>0 treatment
7,990 ©N75 DT VITIVDY DNPNN PNY

2192 N9 XN OHDON MINDIAN VIVNI NINYNIY NYOIT RO PINN DN NYIIT. 34
MIINDIA VAVN NAPWND NN MINID 52PN YD) ,NYPYnn NNNK YD ND ON

YV NTHYY I YIRS NN DN DIANNN 22 DMWY NIYNA 123 DY 5090 1 NN, MW I8NT %0
.1993 VN NIRPIINND NPTHN NPINN HYW OVIVNN
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Underlying all of these applications of the fair and equitable treatment
are the basic themes of stability of the law and, seen from the
investor’s perspective predictability of the requirements to be met and
the rights to be granted.[...] The issue acquires a totally different
dimension for the long-term investor who his sunk his money into a
project and has calculated his expected rate of return for a period of
thirty years or more, especially when the investment costs are high,
the post-investment costs are low and the return on the investment
depends upon permits ... Such long-term foreign investments ...
are not infrequent in the energy sector ... The standard of fair
and equitable treatment will acquire its strongest significance in
such long-term projects.*

VAYNN NTHYI NN 1PN N DN DPPY JNDN DY ,NYPINN NPPINY JN2DN 1. 35
NN PITY TR ,ININDN NN PTN NN 9-5Y PN IWN»Y 9157 DNY IIPHN
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Rudolf Dolzer, Fair and Equitable Treatment: A Key Standard in Investment Treaties, 39 >
International Lawyer, 87, 104 (2005).

1237y ,0W , 1w 18T >3

30



SWPYNN DY NN DY NN e

s MOLONNN NYAP MIONHY MPY e
;VPYNN NNND MDOPR-III NS e
; (due process) \n pon e

S NPATNY MPIAD @

.12INN NN NNNIND YIDID NNV NI PHIANIN NN e

NITY TN 082N ©annn X 1 >F TECMED 719502 93129700 Swny 15.37
: DOPIIN PA NN NIN NN MOPYN ,NPAXN  NPIAPYN NN 3TN

154. [The fair and equitable standard] requires the Contracting Parties
to provide to international investments treatment that does not affect
the basic expectations that were taken into account by the foreign
investor to make the investment. The foreign investor expects the
host State to act in a consistent manner, free from ambiguity and
totally transparently in its relations with the foreign investor, so
that it may know beforehand any and all rules and regulations that
will govern its investments, as well as the goals of the relevant
policies and administrative practices or directives, to be able to plan
its investment and comply with such regulations. Any and all State
actions conforming to such criteria should relate not only to the
guidelines, directives or requirements issued, or the resolutions
approved thereunder, but also to the goals underlying such
regulations. The foreign investor also expects the host State to act
consistently, i.e. without arbitrarily revoking any preexisting
decisions or permits issued by the State that were relied upon by
the investor to assume its commitments as well as to plan and
launch its commercial and business activities. The investor also
expects the State to use the legal instruments that govern the
actions of the investor or the investment in conformity with the
function usually assigned to such instruments, and not to deprive
the investor of its investment without the required compensation.

DNTIP DM YPDa DY “propn T Waste Management piya 9312>701.38

PIPYA NPID ANDN DN TN YW DINAN DIINANND NN YHTN NNIDN TINN

APID NN PN ATYN ,NY90 ,PTE A0IN MDD ADIN MY HINDN DN
DD T SN MPNN VTP, MOSPY 10N 59201 PI8N s9Y993

2130 71¥2,5°05 1 1IYN 17 AN89YT IR NNNNN DTN NAVNI RY T DY D00 46 NN >
Waste Management Inc v Mexico, Award, ICSID Case No ARB(AF)/00/3; IIC 270 (2004), para. >
98

31



Taken together, the [four pervious arbitral awards] suggest that the
minimum standard of treatment of fair and equitable treatment is
infringed by conduct attributable to the State and harmful to the
claimant if the conduct is arbitrary, grossly unfair, unjust or
idiosyncratic, is discriminatory and exposes the claimant to
sectional or racial prejudice, or involves a lack of due process
leading to an outcome which offends judicial propriety—as might
be the case with a manifest failure of natural justice in judicial
proceedings or a complete lack of transparency and candour in an
administrative process. In applying this standard it is relevant that the
treatment is in breach of representations made by the host State which
were reasonably relied on by the claimant.

59 ,TECMED-2 07120 poon Dyh nLLINY NPDoa M PO NaY 193,39
ONDIVN DX TRAY T DY APy J9INA YT NAINN NN PINN DN DY MNPy

:PLVNIN P25 CMS Gas Transmission Co. nyan ya Toova

[Flair and equitable treatment is inseparable from stability and
predictability. Many arbitral decisions and scholarly writings point in
the same direction. >

DN 1 NAPY NYIVO WPWNN YW NHPIN RPN DR NTIIND NdIAPY N9WD.40
APHRR N MIANHNN 8N H3Y DN 1 AYPYNN TN B%P dhY PNy

>T. 1) 18T DTDNN DWNIPY 295 .1%993 NI N TRNY

A reversal of assurances by the host state that have led to legitimate
expectations will violate the principle of fair and equitable treatment.

MANY I NN NYPYNN NPY NYa NNV 9D PIND NN 735D NINN
SINDVT WOTV 29D 1N DN HY 11¥IN

One element that is central to the understanding of the modern
notion of fair and equitable treatment concerns the specific
importance of that state of the law of the host state which was in
force at the time at which the foreigner acquired his investment.*®

276 NpYa D¥5 4 myn °
134 my 9v5 1 mwn >
.100 70ya Y5 52 1Ayn 89T 8
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NINY DNNN MNVINA TNYD NPTHRN DY NIIND IR DXVNTH DIINIAN PPD

5

Waste a2 710901 992900 yap Swny 7o T.aypunn nvY Dy wpwno

:PPoPn» Pa» Management Inc.

In applying [the FET] standard it is relevant that the treatment is in
breach of representations made by the host State which were
reasonably relied on by the claimant. ®°

N2IN2 WH9 NPNVHYN MOVYNNN OX N2 NP T Pope & Talbot yaya Y32110n.41
L n1RTRnY MI%20N %3N0 NND YPWNN 2995 1NN DN NMY 11THN

TNN MY ADIYAY NYOIT NMYNYN PIN DN NYITIY POIN INK HNIV.42
:YPYNN NNVLAN DYDY — /2309 NN P XD VPN ON — N1TNN

[F]air and equitable treatment should be understood to be treatment in
an even-handed and just manner, conducive to fostering the
promotion of foreign investment. Its terms are framed as a pro-active
statement —“to promote”, “to create”, “to stimulate”- rather than
prescriptions for a passive behavior of the State or avoidance of
prejudicial conduct to the investors. ®2

MAY NN PPHAY M AR O) NYDID NN ONY MTN ,NPIAPYI MDNY 72YN.43
Waste Management y»ya 9012000 yap 75 ©.099n9n 0999503 pyon mat
7 International Thunderbird Gaming Yv ny»ana y1v Y327900 191 (YY)

5 ONYNNY IPPOPN

standards of due process and procedural fairness applicable to
administrative officials®

;70 3 ADC nwn9a 93200 yap 1o

435. [...] “due process of law”, in the expropriation context, demands
an actual and substantive legal procedure for a foreign investor to
raise its claims against the depriving actions already taken or about to
be taken against it. Some basic legal mechanisms, such as reasonable

W. Michael Reisman and Mahnoush Arsanjany, The Question of Unilateral governmental o3y~ *°
Statements as Applicable Law in Investment Disputes, 19 ICSID Review 328, 343 (2004).

.98 NPYa 25 55 myn @

Pope & Talbot Inc v Canada, Award on the Merits of Phase 2, Ad hoc—UNCITRAL Arbitration ®
Rules, 11C 193 (2001), paras. 123, 125, 128, 155.

MTD v. Chile, ICSID Case No. ARB/01/7 (2004), para. 113

142-144 my |95 1 NN, P1w o &

International Thunderbird Gaming Corporation v Mexico, Procedural Order No 5, Ad hoc— &
UNCITRAL Arbitration Rules, 11C 140 (2004), at para. 200.
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advance notice, a fair hearing and an unbiased and impartial
adjudicator to assess the actions in dispute, are expected to be
readily available and accessible to the investor to make such legal
procedure meaningful. In general, the legal procedure must be of a
nature to grant an affected investor a reasonable chance within a
reasonable time to claim its legitimate rights and have its claims
heard. If no legal procedure of such nature exists at all, the argument
that “the actions are taken under due process of law” rings hollow. ¢

DYPIN DY MNAD NYTHN HY NPINNK 1YV MN DN VIPIY NINN DY NI19N.44
795 DYLN QPPN ININ TPPON IN INRIN NYPANNI YA 1PN WNN ,WPYND ININY

: 299 NVLVINVY 154 NPYS TwNNa , TECMED nvh91 07120 > Yy 920m

[Flailure by the host State to comply with [the FET requirements]
with respect to the foreign investor or its investments affects the
investor’s ability to measure the treatment and protection awarded by
the host State and to determine whether the actions of the host State
conform to the fair and equitable treatment principle. Therefore,
compliance by the host State with such pattern of conduct is closely
related to the above-mentioned principle, to the actual chances of
enforcing such principle, and to excluding the possibility that state
action be characterized as arbitrary; i.e. as presenting insufficiencies
that would be recognized “...by any reasonable and impartial man,”
or, although not in violation of specific regulations, as being contrary
to the law because “...(it) shocks, or at least surprises, a sense of
juridical propriety.®

(D>71M29) WPWNY DMIWINND DX DN TYNN NIDNYN DNY ,MINK DMN2
NYYND NIXY NN DN MYOITI DNRYN O .ADTHN DY DN DX TIVND
PPIN YN NYPIN PN NNINNDT NITHN DY MDY NPNDY NN NPRY NNIN

DNINDIAN VAVNY THINNM IDIN DX INYPN INX IND N DY IV DY NPY)

7795953 ANINN NNNN” NN PPN NN ())

PNV NNN O OWPWNY PIYNY MIAPNNN MYDD NYPYNN NNNN 2171.45
P MDD A2 HwnNd ANKR 1w D5 N (constant) o»apy w (full) ooxon

most constant protection and » 5 ©TT¥N DX NAPNAHD NIRD ORI

999 9 mwn &
0PN 19N VY 46 yn %
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1ONY D) TN ,0OWHY DXTTS DY MNOYND NNND YN NN 71NN "7.~security
: PVAVYN

[Claselaw supports the view that the usual formula of “full protection
and security’ also provides protection against infringements of the
investor’s rights.®®

;P8 1 CME yya 952000 yapw 9o

613. [...] The host State is obligated to ensure that neither by
amendment of its laws nor by actions of its administrative bodies is
the agreed and approved security and protection of the foreign
investor's investment withdrawn or devalued. ¢

: 103N 70 National Grid y3ya 93125901 VoNN D) TN

189. The Tribunal concludes that the phrase “protection and constant
security” as related to the subject matter of the Treaty does not carry
with it the implication that this protection is inherently limited to
protection and security of physical assets. ™

AN NPXN YINOIND DY NNIRNDT NITHN NN 21NN #INPA IRINN NNNNY \IPY.46
PO NYIY TO .INN NND DN TYNN 12XD DWPYNN DN NMINT 0N

:National Grid yy2 mman

189. [...]In applying this standard of protection to the facts of the
instant case, the Tribunal finds that the changes introduced [by the
state], and the uncertainty reigning during the two years preceding the
sale of its [investment], with respect to any possible compensation on
account of the impact of the Measures on Claimant's investment, are
contrary to the protection and constant security which the
Sespondent agreed to provide for investments under the Treaty.

:OEPC y»ya poay oy 7o

1(L) pyo &
“Nationals of either Party within the territories of the other Party shall be free from unlawful
molestations of every kind, and shall receive the most constant protection and security, in no
case less than that required by international law.”

151 0y ,9%5 1 yn e 8T

CME Czech Republic BV v Czech Republic, Partial Award and Separate Opinion, Ad hoc— *
.UNCITRAL Arbitration Rules, 11C 61 (2001)

National Grid PLC v Argentina, Award, Ad hoc—UNCITRAL Arbitration Rules; Case 1:09-cv- "
00248-RBW (2008).

ow’t
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Having found that Ecuador was in breach of the FET standard, the
Tribunal held that this had the effect of also constituting a breach of
the related BIT guarantee of Full Protection and Security.

(”Most-Favored-Nation Treatment”) 45 99910 on*A (1)

NN NN 2NN NN PNY M9 NN PIPY NI NV GTVINN 0NN IPY.47
NNY 2ONNN NOOY NN 20N DNNN NN XOY ON> TN WpPYNo pnynd
DY NYIY IMDIND YIND NPTHN DYY P ND,MINK D901 INWDD INX WpYnd
NIINRD DN MDD NOY NN D) NPTHNY XON ,NPTNN NITX NNIVD 1N NITND
PIYNY MINK NNINND NNTNRD TPNN NYOY TPVIOY NPTH DY NIX NN 1N
2 NPT ONIRD PAIYND NN NIANNNY NOTH ,TI .MDTY NMDT DOVWPYNID
95 50MLIN JPIND A NTH NN OWOPYNN NPIDT NN IITYN ,INNA TN ONd
DOWPYNY NOTY NNN N NPYIOY MPTH DY NNNNI IWPNN NNV NN
WPYAY MIDN NN, OWND 7D .1NPNRN MNNKD NONDNN DMPYN DY DNINI
DNNNY MNNI DXWIPYND NNIPN NIYSY MNNDHN NN NNNPD 1P 91D NHYN2
DN PION SNIIND NNY 7PIDN DY NN NYYN DY IMIAMYNNN NND PINIT OY
A3 9TYm

NN PYON NONY MONMNN NN INVA GTVINN ONN NIPY DIV» .48
9PN NN MD2DNY NNNRX PY PIPOYN DINY DIXRWIN 1DORL PTHIRN PIdNPNRNY
NPYN NN DY DY DOND IR NYPYN MNINN DY DY DXND 19-5¥ NIPYN
MIYIS HY MONY MINYNND ON .ADINN DY 2NT 99N YNNI MYNPY NNN
NN DY NNWIAN T 295 19927 NON MDRY 1109 NN PIPYN DY 9N
NPOINDA

DORNTINON IWPNA NV T NI INMA GTVINN DN NIPY DY MDYNN 1PY.49
WPYNN P2 D0DDID AWM NNODN MONDN NYPYN NINN PV 1OND IRDY 9D
WM PN DO MO ROV NNNX NNWY) NPV MM DY 71T NI»TNID
NPTNY NNINNDD IPTHN P2 P NMOTRN MIVIRNDY NINI N ,D¥IDID
PYTNND NNINNDN NPTHN NN 2PN WP DX DIWOPYN .(WPWNHRN DY MNIIND
NMIRY T2 59 1NN GTINN ONdXD PIPY DY THNODN MNP 19INI OIMN
MPTH PN NPYOY MPTH ONNNR D) OXPY MIN1A DHND NIMNND NPTH
NMIDIN OINNA PI SN GTVINN OMD PIPYY MYV TO9 ITINNY MNINND
DY12570N NY2H NNNTI 1T MYV .DYDIDIDN 2IW» 12PHN DINNA XD NPMINHDN
YWINNTIIN VNN P2 NPYTHN NPAIN DYA D TMDNN DY Y9N 21N T O
YPYNN DY PMNNHN NNND

187 NP9 Y5 39 nvn 2
95 62 myn ,MTD v, Chile ™
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VN NNVOND GTIND OND PIPY IR IDNNY DNWYRIN DONDIVN THN
:Y2P DYIDODN

54. Notwithstanding the fact that the basic treaty containing the clause
does not refer expressly to dispute settlement as covered by the most
favored nation clause, the Tribunal considers that there are good
reasons to conclude that today dispute settlement arrangements
are inextricably related to the protection of foreign investors, as
they are also related to the protection of rights of traders under
treaties of commerce. [...]

55. International arbitration and other dispute settlement arrangements
have replaced these older and frequently abusive practices of the past.
These modern developments are essential, however, to the
protection of the rights envisaged under the pertinent treaties;
they are also closely linked to the material aspects of the
treatment accorded. [...]

56. From the above considerations it can be concluded that if a third
party treaty contains provisions for the settlement of disputes that are
more favorable to the protection of the investor’s rights and interests
than those in the basic treaty, such provisions may be extended to the
beneficiary of the most favored nation clause as they are fully
compatible with the ejusdem generis principle. Of course, the third-
party treaty has to relate to the same subject matter as the basic treaty,
be it the protection of foreign investments or the promotion of trade,
since the dispute settlement provisions will operate in the context of
these matters; otherwise there would be a contravention of that
principle.

931871 NN 20N ,NVININ T Gas Natural bv nyana y1v ICSID Y5210
: ©Y21D20N WM 1IPDN DY INPA GTIIIN DN PNIPY NoNND

29. Summarizing this debate, the Tribunal considers that the critical
issue is whether or not the dispute settlement provisions of bilateral
investment treaties constitute part of the bundle of protections granted
to foreign investors by host states. As the Tribunal sees the history,
first of the ICSID Convention, which created the institution of
investor-state arbitration, and subsequently of the wave of bilateral
investment treaties between developed and developing countries (and
in some instances between developing countries inter se), a crucial
element — indeed perhaps the most crucial element — has been the

Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7, Decision on Jurisdiction of ™
January 25, 2000
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provision for independent international arbitration of disputes
between investors and host states. The creation of ICSID and the
adoption of bilateral investment treaties offered to investors
assurances that disputes that might flow from their investments would
not be subject to the perceived hazards of delays and political
pressures of adjudication in national courts. Correspondingly, the
prospect of international arbitration was designed to offer to host
states freedom from political pressures by governments of the state of
which the investor is a national. The vast majority of bilateral
investment treaties, and nearly all the recent ones, provide for
independent international arbitration of investor-state disputes,
whether pursuant to the ICSID Convention, the ICSID Additional
Facility, the UNCITRAL Arbitration Rules, or comparable
arrangements, and such provisions are universally regarded — by
opponents as well as by proponents — as essential to a regime of
protection of foreign direct investment.”

78, 7w Prxnw K9

An NFN clause is not a rule of interpretation that comes into play
only where the wording of the basic treaty leaves room for doubt. It is
a substantive rule that endows its beneficiary with rights that are
additional to the rights contained in the basic treaty. The intention of
the parties to the treaty, expressed in the MFN clause, is that whoever
is entitled to rely on it be granted rights accruing from a third party
treaty even if these rights are clearly not contained in the basic treaty.

7. 9191 98917 DOYIP ONNNA

In the absence of [indication in the BIT] there is no convincing reason
for distinguishing between substantive standards and dispute
settlement. As a matter of treaty interpretation it is difficult to
understand why a broadly formulated MFN clause that refers to
‘treatment’ should apply only to issues of substance, but not to
questions of dispute settlement.

NIIND NDN NNYRID) YRID MDD TNV GTYVIND DN PNIPY NDIND D00 NINKD.50
NYNN HY NPTINN T2 DIOWNN DIPININ N, NINT DY TN "2 AN NPT

w5 22 myn ,Gas Natural oy

Christoph Schreuer, Consent to Arbitration, in The Oxford Handbook of International Investment "
Law (Peter Muchlinski et al. eds, 2008) 830, 855.

855 1y ,2¥9 76 NAYN W DI NRA 1257 10y DY 1 nAYR 1w 8oyt 7

Scott Vesel, Clearing a Path Through a Tangled Jurisprudence: Most-Favored- Nation w1 "
Clauses and Dispute Settlement Provisions in Bilateral Investment Treaties, 32 Yale J. Int'l L. 125
.(2007)
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8. Gas Natural

30. The Tribunal notes that the introductory phrase in Article 1V(2) of
the BIT speaks of “all matters governed by the present Agreement...”
Certain matters are expressly excluded, but there is no exclusion for
resolution of disputes.

Y2YVPANY 1791 , NI NN (M)

NNIANNDD NPTRN MMNDNNN DY NI9N DY NIPNIA P R NINXD NHP MNSY N2INN.51
NI 191N MDY NAIND OHNNNN MINIIIAN LVIVNN NX IN MYPYNN NINN NN
NINN 29 SV INPNN ININDIAN VIYNN 9-DY .NYPON YY NIPNR Y53 nnp
N22PNIVY MINT PDIND NTYNY TOPIN NYPON D) — NYPIN D ,MNVN MYpYnn
(“prompt, adequate »2>0PANI DINNM TN RINY NN NAMNN — NN PO
IN YPOIN WDV D NN PRYNY DYN OMXaN by omvon .and effective”)
UNINNI NI RD WD NI 1D RXNDI 717 )12 DIPNA 10X NINH INNIN

N RN o v mw by »Hull formula” 5 95m (npn nypand onda) Nt Non
D51 NYPON DY NN DOVO NIMNN IPPOPN 1D 1938 MV PINNY INPIIIND
NIV NDO

[U]nder every rule of law and equity, no government is entitled to
expropriate private property, for whatever purpose without provision
for prompt, adequate and effective payment therefor.®

NINNK NI9N 92 X PPN XD NYPIN N1AY 1N PPN NYPIN N1Y 10 MNY N2INM.52
TOT P2 PNAND NNPDIY LAVNI MIADA NN NNIRND NPTHN MNIAPNNN DY
955 RN NTIPY .PTN DY NN NNIVD THIPIN NYPAN DY NIPNRY DN 2N
MNP PN MAPN PTN N2 DY NYIARPN PITY NN IWNINY DNV DININN

Chorzow Factory nwnaa (Permanent Court of International Justice (PCIJ))

Emmanuel Gaillard, Establishing Jurisdiction Through a Most-Favored-Nation Clause, New - ™
York Law Journal 3, (2005) (available at transnational-dispute-management.com).

oy 22 nwn ¥

G. Hackworth, (1943) Digest of International Law 657. &
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:IVANN DI TIY MY NN — RO ON)

The essential principle contained in the actual notion of an illegal
act—a principle which seems to be established by international
practice and in particular by the decisions of arbitral tribunals—is that
reparation must, as far as possible, wipe out all the consequences
of an illegal act and reestablish the situation which would, in all
probability, have existed if that act had not been committed.
Restitution in Kind, or if this is not possible, payment of a sum
corresponding to the value which a restitution in kind would
bear; the award, if need be, of damages for loss sustained which
would not be covered by restitution in kind or payment in place of
it—such are the principles which should serve to determine the
amount of compensation due for an act contrary to international law.®®

09NN OYTY0I) DINNID

NN NYYNA NHWNIN 9NN ,Chorzow Factory yya P10 poan noyw 995.53

NPN NAVNN IWNRD P Iy DM restitution in Kind — nawnn novin
NNINN YA 9PdY2 MYPYN 910209 YN 935 DNIYN DY NI 1T DY) TDIVIN
P N2 MININ PO PNINND INND IN NYY 1NN 0DYNN NYPaND NP THNY
P YMoNa non»nn Mypwn Mooo w»Y ICSID nnx o) .;ovyn mipo)
BN DY TN Fnrann Mprps 7199 DNINBA NYTHN YW NN
MOTN SY JPNANAD N NMININND DIV MYPYN 210501 N TNNN
92N ,NYPYNY MNILIY PIN MY MPTNID DY POININT HY NNV MNINND
ICSID mmnw pYIN PR .DVY NN DPNINNN DN NN DYNIVN HY DNNVII
YPPNRN 0P PIIY TOIVNN PINNY 19D ORI DN NND MOND MOV KD

JCSID mmnn by v

nno1 Yw Mmwnn Yy . Factory at Chorzéw (Germany v Poland), 1928 PCIJ Rep Series A No. 13%
Swn5 NI D 3NN vawna Chorzow Factory
W. Michael Reisman & Robert D. Sloane, Indirect Expropriation and Its Valuation in the BIT
Generation, 74 The British Yearbook of International Law 115, 135 (2004).
.47 1y ,9y5 82 myn ,Chorzéw Factory %
-y (1)54 pyo %
Each Contracting State shall recognize an award rendered pursuant to this Convention as binding
and enforce the pecuniary obligations imposed by that award within its territories as if it were a
final judgment of a court in that State.
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There is no doubt that an obligation imposed by an award that is
expressed not in monetary terms but in terms of an obligation to
perform a particular act or to refrain from a certain course is equally
binding and gives rise to the effect of res judicata. The [ICSID]
Convention merely exempts such an obligation from the simplified
and automatic enforcement procedure of Art. 54.%°

19 W PNIPOYD D NPVLNIN P Enron pa Tyvova ICSID Sw H»210 yap 1o
N 99D NNINNDN NPTHN TV MNVIY VPRY YIAP»Y SNINSD X NOXIND MOIND
1IN NOXIND AN NN ININDIIAN LIVNN N NYPYNN MINN 19-9Y NN
Man NYINN YY 1DP0NY OMIN PN AT NIPN ININD) T NIV YIDIYW NYOIN

:(Onma

79. An examination of the powers of international courts and tribunals
to order measures concerning performance or injunction and of the
ample practice that is available in this respect, leaves this Tribunal in
no doubt about the fact that these powers are indeed available.

[..]

81. The Tribunal accordingly concludes that, in addition to
declaratory powers, it has the power to order measures involving
performance or injunction of certain acts.®

1 9NAVN NOXIN YTV NOWHN PAY PPNV 772N P2 ININRD NIV 7DD
NS NNOTY T VAYN NAA NV NNYN MINNTINN PPVINY NN
:IDN2

131 . In the instant case, in the view of the Tribunal, the single remedy
which can implement the Chorzow standard is a restoration of the
Claimant’s right to arbitration. [...]

132 . Therefore, based on its finding that the extinguishment of the
Arbitration Agreement [...] constitutes a breach of Jordan’s
international obligations under the Turkey-Jordan BIT, the Tribunal
orders that (i) the ongoing Jordanian court proceedings in relation
to the Dike No. 19 dispute be immediately and unconditionally
terminated, with no possibility to conduct further judicial

-0 W .Christoph H. Schreuer, The ICSID Convention: A Commentary, 1126 (2001). %
Thomas W. Wélde and Borzu Sabahi, Compensation, Damages and Valuation, in The Oxford
Handbook of International Investment Law (Peter Muchlinski et al. eds, 2008). 1049, at 1061-62.
Enron Corporation and Ponderosa Assets, L.P. v. Argentina, ICSID Case No. ARB/01/3 %
(decision on jurisdiction) (2004).
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proceedings in Jordan or elsewhere on the substance of the dispute,
and (i) the Claimant is entitled to proceed to arbitration [...]."

091 2IYINY BINIAN

YIAPY MITA POAN VIVIN XAV RIN N1 15171 MPIN NYPIN DIV WHTND ¥T15.54
-5y N2»NN PN — NPHOVND NN NYPANN NIVN DRN NONWYN P2 WP 9D PR D
NYOY PAY — (MPDINDH NNNNRY DHRNND TNND ,OVUND) MINDPIN VIVYNN 9

: 19PN Y93 XY MPNY ANNY MINAN

71. In approaching the question of compensation for the Santa Elena
Property, the Tribunal has borne in mind the following considerations:
— International law permits the Government of Costa Rica to
expropriate foreign—owned property within its territory for a public
purpose and against the prompt payment of adequate and effective
compensation. This is not in dispute between the parties.
— While an expropriation or taking for environmental reasons may
be classified as a taking for a public purpose, and thus may be
legitimate, the fact that the Property was taken for this reason
does not affect either the nature or the measure of the
compensation to be paid for the taking. That is, the purpose of
protecting the environment for which the Property was taken does
not alter the legal character of the taking for which adequate
compensation must be paid. The international source of the
obligation to protect the environment makes no difference.
72. Expropriatory environmental measures—no matter how laudable
and beneficial to society as a whole—are, in this respect, similar to
any other expropriatory measures that a state may take in order to
implement its policies: where property is expropriated, even for
environmental purposes, whether domestic or international, the state's
obligation to pay compensation remains. **

MPIN RO NYpan a2 0¥ ,Chorzow Factory nnown nvivw 95 1NN M¥9.55

NN TU9N NN DY IV 92 DINY PN NN GPYI NP8 NINNK N991 IN
,NPN9N NDI NN 13 28N IMIN TINYNY 0998 DINYDN 0NN DM TINYN

ATA Construction, Industrial and Trading Company v Jordan, Award, ICSID Case No ¥

ARB/08/2; 11C 430 (2010)
Compafifa del Desarrollo de Santa Elena SA v Costa Rica, Final Award, ICSID Case No *
ARB/96/1, 11C 73 (2000)

42



00 T anypunm NN 190 0INARY MM NITNN MINSY TRYY 33 MY
adequate, ) N1 Py X (full) Xon NIW W02 PN NYPONa D)

DMUN NYPYNN NNNNT YNNI NHOP NIN WA apnn l.(appropriate
MLIY PYN 0900 HY MHIYN MY By HY5 7973 DDAN NYON NN HY 2IWINN
L pnsya N0 9330 HY PIYN MY NIIYAY 11PN NYDN N2 IWINY MNY
-1 DY NODIANN NVIWN NN DN DY PIYD MNY 2IWNY NP2 NYIPHNN NOOWYN

2 Prya 0270 NMBYN MDIdNN Nx mMaw discounted cash flow (DCF)

NIN N¥97 IWOND PIVIPN NPIN NYPANA 12 THVIY DIYIVN NON MDA V.56
NN PNIVYNI NNPY ¥ PTN YW N19N2 927THYD NINT NMYDY 0230 DY v Pnn
593 53 DWAIPY 1t MHINAN DIYVAN DMINK DN 7. PINN YW MDVLPION NTHYN
NN 0) MINI GPYNY) D21 Y PIVN MY DX MNAY 519> N¥an NIpn
;959 7192) DIV PO 99920 11N NN DY NIPNI TUNI ,(DN9KN BINNIN
SY NIAPNA ,OUNY TO WONINDY NISNN DY WNIYND YTD ,0UNY DINN PYd
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™ 97120 pos

ANIDDY YD DNINNNY 29D

The distinction [...] serves a useful policy purpose insofar as it
permits international tribunals to penalize egregious expropriations
and, hopefully, to deter them in the future.”

S MINK MI9N IN,DII2 YINOWN DY MDD NYLN N NPON NYPIN DY NIPNA.57
2100, 1N DN N2INN NN DWND 1D N WPYNN 290D NNINNDD NTHN NN
IMIN 2PY D INMIY DIPIN PHA NN WPWNRN : DXDNINNT DNV NN IPY
T XYW NNY DIMID Y1INY 1WA NTHY MNNY 19> D) H1127900 .19
nryn mown OEPC nath Ny pwnd 22vnd MNTXIPRD D200 NN ,own 1

77 0WNY N2PNNN NTRIPR 17192 NHINN 19-5yW) NN WY

272 0y Y5 1 myn 1w 18T %

.1070 0y ,9°%5 85 Myn »nao nTony P

Manuel A. Abdala and Pablo T. Spiller, Damage Valuation of Indirect 03 x7 .ow pnaoy nToxn *
Expropriation in International Arbitration Cases, 14 Am. Rev. Int’l Arbit. 447 (2003).

276 0y1 ,9¥9 1 1R, 1w 18917 ;1074 my 9ow5 85 myn »nao nTon

274 my ,ow ®

Siemens AG v Argentina, Award and Separate Opinion, D3N .2y 9 myn 0 » ADC *#

,JPPIN KXY NYPANA 10w » HN>90N y1p 352 Npoaa ICSID Case No ARB/02/8; 11C 227 (2007)
INIV DD DX TN PO O TY NV NMOYY NON NYPANN D2 DN TIVY P KI IINIT NYIAN
.YPANNN NNYIND

137 1y 925 82 nayn 11901 Yo
.1086-1089 'y ¥ 85 1AyN ,7NaD) 179N
.205 NP1 925 39 nyn ,OEPC ¥
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M2 NYNON HY MIND WIdNY 0301 :2.2.8

099050 2IW»Y DINNIMN

SV LAVYNN NI MMTNN : MYPYN IDIDID NWYMY DMIVINR DINDDN NYILY v.58
MNNRD NPTNHY NNIRNDD NNTHN P2 THPVINDP NIOTNN ,NNINNDD N THN
NIRNDD NPTNID NN WPYNN P NPY NDMOTNM TN WPWNRN DY NNY

NNINND NITNN DY LOYNN N33 NYAN (N)

NYAYN N2 ¥Y MDY MIPTH DY TNPNIA,NPTIN HY §TNNN 2190190 12195 INT.59
DWPYN DNIIY DYDNN INT DYV IMND .DYMPNRT DV MOLINN DY
2V0NS DMNON DINDDN INM 1IN PPN IRV 19D . DNN YINOND DI TYN
200NN NN NN YNNIV INRD P INN NON DINDDN DIMYIYW NRON INITHN
exhaustion of local remedies) NP M9IN NN 7272 HOON T ONPTHN

WD NN TN, MYPYNN NN 1T NWT OY nnnb yn .(local remedies rule
¥ nwMan nny noMY

M1 1932 Nan (2)

ININ 29D .MAT MPTN N9 DXNNINX DY NNND DNNINNY MONIPN NJONN I1.60
Y995 NI X2 MV MNTH AN THYN T2y 71PN KD DNNNY (6 NPDY) Y5
NON DAY MAIN 719N KXY DWIDID YOV NPTHIN ,NODNY INMINDAN LIV
9925 NN PR MPTNRY DNV NMINIRD NPTN 2990 1Y YW MmN NN
Y9N DXODNY MDY MPTHM ,DPVINY DNV DMNINDII DIINVID
2y TN YR MOVINY YT .197I¥2 PNTY MOND NMPNN DNMIVOY YT 1D MM TNNY
,MnNY FCNN mInxa 177129 1n50N Yo 91955 170N NINN DT DIYPYN
NYPYN NMNNNI NN N0 1O0N MINK MPTH D) OXIY DY 1N P2
NYSON 1976 NMIVN 117N 29YNY IRIY P2 MYPYNN TINN ,OVNY 1NDI) NPT
AMPTHN P2 MIMN2OY 0N

5w 15919 277N vy 22 ELSI PRIYA NYIAND NN NOAN 1D NYIAND NONTI.61
oy nooan NN ICIN S iMoo .PHVIX T (ICI-N) XN MINDIN PTN M2

NN Y NYAN 11948 nmvn MYVOIR-171IN FCNn nynNa ma yo
POVIN NN DY NPIND OHYA PIY NPRPIINN MIIN YNV DY 1227 NN 2NN
97N TN NWYNDY DU HYaNN .YDINDIY 1NN NPINIVPIN HYaN MYV

.50 NP9 ,31 nyn ,ELSI nwi9a ICI-n 5w w1 pos ®
995 31 nayn ¥
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DON NNT 2PY .02191 DXTAIYN MV HYONN NINO DY NYTIN NN )PV
PN NI2NN NYTY .NNDINNKN INTDID NN YNNY YT HYINN NN MIONRS NMPY UNI
WD DY NYPON DIVN TOa

NVYOVYN NAYN YW NOHISIN NONINN T0IN GX DY ,NIPNN MDA NYANN NYID
QNN ONINDAN PTN NP2 NYINI MDNON MMISYN NMOYN TR ,5y¥9na
PNIIN DY DIPMYPYN DY PNY 27NN DY IWININ NXAPYN NNYITN DY NYN
MPTN SV NNMNN O9-DY AYN ININDPIAN LIVYNIY NN .27NIND XINH
TYNY N 2NN DY YYNN [ NONR NYNMNND DN NPVLAYNT J1PITHM
LIVNINY NNNN NN IWIYN MNIND NITH YT NMMON MYPINY DTN NIANNN
DOINPINN DXOIVPNI TON IRHIND WM NN MYPYND MpNn MMINI»IN

.DWwN

;1N DY M TNNY Yon»nna Terry Gill 1y nvy1o by

This is an important decision in what is ostensibly a relatively
unimportant case. The interests of a financially shaky Italian
subsidiary of a U.S. corporation and damages totaling a mere
$12,679,000, plus interest, do not appear at first sight to be of major
significance. However, there was considerably more at stake than
might appear from a cursory examination of the Judgment. The
United States maintains a substantial network of bilateral
relations based on FCN and investment protection treaties with
similar or identical provisions to those in the FCN Treaty with
Italy. The U.S. interest in the provisions of this Treaty that
protect U.S. shareholders that own and control foreign
subsidiaries in host countries extends considerably beyond the
fate of ELSI. '

NNINND NINTNRY TN YPYNN 12 NIPY MITNN ()

YN SNN NNM NNINNDN N THD RN WPWNRN P2 NPY MMTNN DY NONN.62
MYPYNN DY NNNIY PINVLIIN NN NN IOWD NNIN TINN DMIWYN NRNN DY 60-N
DOWOPYN TN NIRRT NPNX DX 1YY 13y 7PN MNIND MPTHID DIV 1210 .1
MI7 MYPYN NNNNI NXNIN NP MPMTNAN NN .MYPYn Ty 0N
WP 92PN NWIAND NI NN NN NI NNOTNND DONINN NN MPTHINN
.T92 DNV DYTTNY MYPYN 391050 21V DN MPIDNN NNDN 190N

T PN IIONNIY MPTA 144 v 015 LICSID Hv XN 9N 1919197 )NI0NN

Terry D. Gill, International Decisions (on ELSI), 84 American Journal of International Law 248, '®

257 (1990).
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oy NN NN 1991 MV ,1983 mwa ICSID-5 novsn KNI\ D¥0 MINND
NWIN 299 NPDIPH MAIN NN TNNN 72T ,NMIVEN DY NDENY NWAT
©wWYN WA 1123 ICSID 1Ny nyon .nt Ny 18 o0 277N 03 1 nwan
12 9»Mon ©PXN 196-1 )T M1 91 123 DTIIW DN DY .DMIINKD

NOTHNY 229010 RO NYTH T Ny ana N1 mMono > ICSID ymmdw »15.63

NN YIND D8 TIDODY DYTINN ,MINNY (1)25 Py 95 ICSID nmimnxd nayvsn
AYPYN MINND NN WRIN NPNY N9 1O Anoon 2.y Tnng onnoon
TN DY 91T 9901 DY NNNN DRIV D) 90-71 NNV NXNNN DY NNODN MO
nyan nwnn 1o Ty ICSID n7ona My Tnnd NNooN N2 NPTIS-IT NYPYn

19 9785 HNAW AW MINND DIDA HY MY T HINIY THNN DWA NN

SV DMV DNV NPIDAL 1NN ,INNA GTVIIN DN PIPY 29-9Y 9585 NNND.64
NNDNI NMMTNNY NNODN YV IWPNA DY DN AN 9TVIN o PIpyw ICSID

Dy DIPOD 0 D) 1295 SN ICSID nona mHaMay ma»nnn ICSID
SPYIDIND NI M PYDN NN DIDID DPRY NPYOHY MTN MNITN

DY MV APV WpYNN Y PNVaN IR N1avn ICSID nyona M nn .65

NNYLI T2 NNND NATON NN DN NPTHN OYVN T2 NPT NN OOP ,TPYNRY

MPNY ,MI2NN MPTHN 951 27NN 9NN oo , 1Y (ICSID ninnd 38 9yo)
((1)54 9>¥D) \N1TH DV D PT PO NT PN IR INMN GOND) 7135

,MND 70 pyo 090 nynna ICSID mnxn prnnd 12ms v NTN.66
N MPIINNIY ROX .OYNIND TNND DOVUTIN DYY TIN 9PINY DIN MPMNNm
)0 PYTRND NAMNND DYDY PYNN APTHMN PDOPNITVIY JIPIND DYIN NO
03 .(ICSID nmn5 72 9y0) 9In0 Mpnnnm NYTIN N5 %% YNNY 091000
PV ,NPTRD NN RO MPNIDN MYPYNN NN PITNND NNI0NN MIINNYN
((1)25 9PYD) Y TIN-TH I9IND NN N PR NNN DY MY NNIDN

NNOT 37D NN MYPYN TV ININDAN VOVNI NNNN PPN 1991 DN YOI L)
(V9N MM VN NI IN) HNIYIL VAN

http://icsid.worldbank.org/ICSID/FrontServlet ,ICSID anx 2
http://icsid.worldbank.org/ICSID/FrontServlet?request Type=CasesRH&actionVal=ListCases **
y2p M yo 1%
The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an
investment, between a Contracting State (or any constituent subdivision or agency of a Contracting
State designated to the Centre by that State) and a national of another Contracting State, which the
parties to the dispute consent in writing to submit to the Centre.
Phoenix Action, LTD. V. The Czech Republic, (ICSID Case No. ARB/06/5 (2009) ***
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*aY NN n1an N (Noble :15n5) Noble Energy Inc. n1an % ononw »95.67
NN NXIYI VAN NMDT NYYA PPy NN Noble .27nxa n5NPMY 277N PINN
Nobel n72na NHw NVdYVYN MYNNRI ARD L(TYHNL MVLNONY NIDT) N NYT
nonunn n1an (Nobel Meditrerranean-yono) Energy Mediterranean Litd.

NMDT YHYA NIN J9-IDD VAN NMDT NOYAd NMWIM (Noble »1-5y) 27nNa
209N NMDIA PON JNDY NPORIYVIN MIINA 1) 1VON MIINA DD OIN

SV YN VIO 27NN YW MNNIXR NYya N7ano Noble Sw Yxweia nwion

DINN 277N NN DY OwvIdT 19 ,27nNa nonnnn Nobel Mediterranean
VIAYNN 29-DY PN DRIV DRIV DITINNI 1) NONX MI2N2 NN DY ONY
9N VNDY Y95 MINDIIAN

Sy NNNN NNY ,9952 HNIYIA 277N SNIIR MYPYN DY NMINNN NN PN 1T 979.68
SV DWIDT 99T 2 P92 NNINNN YN .09 (1IND MITHIVY 193) VAT NMDT
VIYNN YT-DYY MODNN MNINDIIAN LIYNN PT-DY N INIYNI 27NN INNN
NN MDD MNNN YIP 2DO0NN MDINDIAN VIVNIN INPNN IDINIIIN
NAY ¥ NNYIS MNYLY MM PN NPNIDNN MRNNNY 12PN .NPININN
2ANNNN MINDIIAN VIYNT DY NNYIN MHDID

TN I NN ORIV 2DIN ONVBR NWYPYN DY DNNY PN Npnn
VOYNIY MNNN NN NN NP0 MTTPN N2 . PNY NNV MIPYY
7792 ININY 295 HNIWI 27NIN NN DY MYPYND P2I¥0 121391010 91DINDIAN

Doy0 12

2719RY INIYY 22 M N2

QPN PITY NPT 1954 MHWA GPINY DI N 1951 MW NHNNY MM 1MI2.69
’9-5Y .TN NNMINI DXVIMN DXNONM MW, TPV YNNI NNDN MTTN M2
AN 1% .32 NN YYD DIPINM DINDNN MY PMINDIIN VIYNI NNWIAN 37T
DMWY DN YNNI DXNNKD : MO 102N TPININI DNNNI NN PN N NYT

YMN2 TP 277INY FCN 1N Tn1mna) moapn NN MmINDAN vowna

S Y2IP (1969) TMINN T 1271 NI MINN YW ()33 yo 2
Interpretation of treaties authenticated in two or more languages
1.When a treaty has been authenticated in two or more languages, the text is equally authoritative
in each language [...] 3.The terms of the treaty are presumed to have the same meaning in each
authentic text. 4.Except where a particular text prevails in accordance with paragraph 1, when a
comparison of the authentic texts discloses a difference of meaning which the application of
articles 31 and 32 does not remove, the meaning which best reconciles the texts, having regard to
the object and purpose of the treaty, shall be adopted.
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Y2 P20N DNMON PXTY PN KY NPIIYN NAWA DONNPHRN DNINN ; (DNY
DM ,19) ;YNNI HINN MPTHA P2 \NNM XWNN ; MDA 112 DNN
PN DNT OY 1N TPONND NOWN NN DMITN YION T STRY TIDOD
DWPYN 3999 HNIYS HY MNANNNAN P3N0 DOYNI XY 193y DIMINAY
1IN SRAYS NPT 11193N NID 95NN RPNT YNNI VNDY 93 27NN SNIN
93 YV S9a¥n NONN 790 YRNUNN Y5 YY NSHa” MR N33 NNRY
SN2 AR NIR PYE I DA NY DY DIPUARY NYLan TN

1911 1959392

VYN YIPY 290 TN 11993 YW 15930 DTR¥NA 999N YYD VOYN Ma D)
NN NOMINY AN NONYW YY DIPYN NNIOM NINND Y NNV BNy’ 10D DON
MPIN $IUP NNON 995N MIINY-)P2N VAYND Y991 MIYPNNN MP1N SNV

175 4353 119392 Y D3NN

M MPI20 0N NNYID DY MYP MORY MIMYNND XD ,TUNNA NRINY 193.70

D»DX02 NNYII Y555 190N NN NNT DY TN .NPYNYN TN MM MMINNNY

31 ©YDI DWIAP NNNNX VI 12T D991 .PNYY NODWN DN NPND MIVYY

N9NY NPI09 WM NON 0TI 1969 VN MK 1T 1272 N MINNX DY 32-)

DYVIMYI ON DMDI0A DYDDI NYAIN ,0IINN .DMYN DMNINIIIN DNV DY
ST I PO

(ordinary meaning) )90 911 535 MINNI DNNHN DX WIAY v (1)
in the light of its ) omYam onavn , (in their context) oawpnd oxnn

108, (object and purpose

109, 33nNn NN NV MAXEa IWNNNY W (2)

6
7

519 137 NP D NN, M 19125 N Tinn 2

TN 92PN PN VAYNN DX MTTN NI DY TINMN NIND 777 (2) T2 179 12’8 1) 191 432/78 N1y 10
VAYNT 2NN NN T95 1INIY TN XXM NINY 3720 93N MDINII DIYN NIPYN MTTN NMIAY MYLN
VIYNN NNANT DMNWYN NVIZYA 19ND IR DIYOT 72 P92 INNIY Y95 .NY NNINA 1NN MINDIN
ANNN HNPNRN MNINDIAN VIVNHN AR MAPYI M DI LY THPMNXNNND MY DY) MNP MINDYIN

108

Article 31 General rule of interpretation
1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to
the terms of the treaty in their context and in the light of its object and purpose. -
Article 32 Supplementary means of interpretation
Recourse may be had to supplementary means of interpretation, including the preparatory work of
the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from
the application of article 31, or to determine the meaning when the interpretation according to
article 31:

(@) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.

,2005 mywn Iron Rhine Railway 191 932 51720 09 on praya 799mnb 1292 2 TIvo0a 0NN o
148 NPYA
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1997 ,HNANNN NN INMINDINAN VAVYNN YPI DY MINNN NN WIAD ¥ (3)
NNID INND MIINDIAN VOVNI NMINNINNY MINNT NNYID NN DINNND ¥

10 Hypnn

DY MDYNN NN MYPYNN 1T OINNL D) 121D 0N NONR NNV YD
DNIND NPTHD ORIV DY MONY MAINT NN DOWOXTH DAY To2 NN 1MMYY
NN, YN NNIVNY DNYN MIT TN NI ONNN HY NI 917N 12110 qoN1
,DINDY NTNPHN N2 1951 NIV NNNPID MDD NONY WY ¥ MTTN N2
DMYN DY NNONNN MINDIIAN VAYNT NONY 19 ,OXIY DY NNWM) 19D MNSD
NN DYTISN NMMIAPNNNY 19IN POV LAY ,MIT MYPYN Yy NNNN DINNA

.DX2ONNNN DMIVYPNA,TYNNA RIIN NONX NNIYI IHDID NV MON»NN

1999 5 TN 192 YW DNNA 9PN (N)
$DYPIND YY NN 4P

(3)XXII 9yo r.nationals and companies” Sy ¥NANA NP MDTN NI2.71

:companies NNY 75 oN»NN

As used in the present Treaty, the term "companies" means
corporations, partnerships, companies and other associations, whether
or not with limited liability and whether or not for pecuniary profit.
Companies constituted under the applicable laws and regulations
within the territories of either Party shall be deemed companies
thereof and shall have their juridical status recognized within the
territories of the other Party.

N DITHN .MPTHN DNX OPIN 9D ITINNNY DITINRND YNNI NONONN 1N NITHN.72
NPYYY MTI MPT 29D YTINNNY DXTINNYD ,NY0YA XDY 2PN XY, NON»NN XD
N2 W DITHIN MPTHN ONY DY DXTIND IN DNNRN DN DIPNPIN DY TN
LAYNN INI) MDD I NNDNL DNYON DITINNN NNDHN DX 2INI7Y

“the Tribunal will remain mindful of the circumstances of the conclusion of each of the
applicable treaties, as required in Article 32 of the Vienna Convention.”
Poava ICI-n Sv ny T Inn N w10
Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa) notwithstanding Security Council Resolution 276 (1970) (1971), ICJ Reports (1971) 16,
31: “[the treaty’s] interpretation cannot remain unaffected by the subsequent development of law”
Case concerning the Gabcikovo-Nagimaros ) m'p2159) 0 2 7oooa IC)-n Sv 1T poa 19
: (Project (Hungary/Slovakia) ICJ Rep. (1997) paragraph 112
“newly developed norms of environmental law are relevant for the implementation of the Treaty.”
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Noble 5y Dy nN5N> MTTN M2 NN MIXIY ¥ 195 .NNngy X9 (PYNRIN
IN 2NN OPIN -5y NTIRNN XY 0ix Noble Mediterranean .Mediterranean

MNIN NYYa n1an Mnxd 00w Noble »1a nodwn 270N nYIIN NN
27N

PN A YDPY NNYMN¥HN MITHNND INY MDA T2 PINANTA NTIN.73
ymna ' Barcelona Traction owa y1n P10 poaa,1970 Mmwa ANNI PMINDPIN

TANDN NAY NP TNHY NNNY TINRN DY MOUMYT NNNY M » ICIN yap 71 po9
MITIN DY 11°12 DXO0NY M MPTHY YNNI PIXN PTN N2 ONIN . TINNN
HZ PINDD MNTIN SV AN MmN

990102 PYO N MDD 22 7MHANTY NNNN DY NNIN NNWINL NINN
: DOV

SV NNNIND ,TINRN OV NN DN PN TN (BIXXIT Pyo N e
TINDIY TIND DI P TIND I INONIN NN PYON HY NI VAV
1IN XD IMYNVN DINNY T 7PN .27NINONIIN PNPIN MDYV IR
PNV ,TRNM/ IND NI NTHYY THINNY 277N NN DY INN 9P N2

B mmn 1992 5w AYOIm ANT0NY NN

INPIDI NN PO MNINDPAN PTN MY 2399 ©NY NNPNNY MDD M1 e
NN MAND NIPN NI NDY ,NNNNNNN

ININD 92D YNNIV THYYON NPPVPI9Y NN NN ICIN YV R NpPvs e
ATPWPYN DY PND PN MINNHD NI DY 92NN TNNY 0) NTIIM DNOY
D YTHINDY D% DOWPWHY YITTY 19NN MNIND MNTH IUND ThYNI

M nnannn TN SpIin

oY DIYN NOINY NIAPYN NNPPTN NN NOPOY ONTIA MDD M1 e
TONNONN NTHYN NN DY DIPMYPYN DY NNNN NN NINT 27NN
MV HITY NN TIRN NPIN OHYIAD NNNN 9PN NANIN I2T2 27NIN DY
INPINRN VYWD Yw nyT nna Barcelona Traction nwnoa o)
P2YNY TN 9N 925 NAPN NNIND MINDIAN VAVNN ,1I2TY .Jessup
NOND D) NON NN YHRMY DXPINND P XD MOUNYOT NNN

Barcelona Traction, Light and Power Company, Limited (Belgium/Spain) Judgment, 1.C.J.

Reports 1970, p.

.89-90 MNPYY OV
9% 61 NPD INT NYN 27NIN NP TN DY
5oh 111 nyn Barcelona Traction nwasa Jessup vmwn H¥ NTI930 INYT NN IND I Yy
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NODN2 VLYY JESSUP .NPTNID DI NVIVY HY YDVPIN WP DINVYPY
NN NONXD WS/ NNPN NNIND 27NN DY OYN VIYNN N2 DY PT PO
,DOVMIDTN NNNN TNXY SNPIIIND VAVYNN N2 YAPY NIND NN

B RValNal

[T]the International Court of Justice in the instant case is "not
bound by formal conceptions of" corporation law. "We must
look at the economic reality of the relevant transactions™ and
identify "the overwhelmingly dominant feature."**®

MypYn MO0N DY TNX PR NDIY TIRND NITHIN DY NNIN NNYIY e
AMINY,MYPYN 1050 21v» 7272 ICSID mnX .n9pn nmnmp 0NN

) (25 PYDI) NYNP L1965 MVA NHNNNIYY ,NMDNA DY PoN NV
MIMAN DOHNN NNPD DINIT PP MNND TN DY NI DY DN

STIND DY NYmINDD nn N RO ICSID i cmnNa owapn
DIPN N ,MTIRNNN 0PN 1Y NN ICSID mnx Sv nbaypnn nnwIan
IIY PINNAY 295, THIRD DY MNNIN PTHINY 01D (Seat) opoyn D1

,CSID nimx Sy ow 903mpa

ICSID tribunals have uniformly adopted the test of
incorporation or seat.''

N DINX NND DX NIND N DX TPMINPNHN M0 MDN W ) DY I
DYTINN DY NN OHYa D) DYV 1PIND AYN DDV NYY Yayn )
17 AMINTIN NN PTINY 2 NOND

Noble Mediterranean oy xox Noble P31 5w n»n Ny MmN NHWN Mponn.74
YN NI MM HNIWI JDIMYPYIY 7NN 10

DYTOINN NINN S9¥a Y NN

DXTINNI NPIDN 92 NNA NPTHN NNX DR Y D) 1IN MDD MI1.75
NN D DYPWNY NV 2101 Pyo XY VI pyo (0»mpn X D7)

DYTINNM ONIIND NITIND PO ,NYPON NN MY ,OPMYPYN Yy Nan
:INAN MR NN DN

United States v The 70 poan on 0oo10o8n .17 Npos ,Jessup vaywn Sw nyT min ,ow 1
Concentrated Phosphate Export Assn. Inc. et al., 89 S. Ct. p. 361 at pp. 366-367 (1968).
277 0y 9095 28 myn e e

276-277 my ,ow '
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5. Nationals and companies of either Party shall in no case be
accorded, within the territories of the other Party, less than national
treatment and most-favored-nation treatment with respect to the
matters set forth in paragraphs 2 and 3 of the present Article.
Moreover, enterprises in which nationals and companies of either
Party have a controlling interest shall be accorded, within the
territories of the other Party, not less than national treatment and
most-favored-nation treatment in all matters relating to the
taking of privately owned enterprises into public ownership and
to the placing of such enterprises under public control.

YARYN PN PALONIDY NPIDT WIDID DY DY oMY on»nny VI yo qona
: DVIMNMYIN OOPONA YR PYDN .03 NVIYY OOV DY NIN N PN ,YAV

1. Nationals and companies of either Party shall be accorded national
treatment with respect to engaging in all types of commercial,
industrial, financial and other activity for profit (business activities)
within the territories of the other Party, whether directly or by agent
or through the medium of any form of lawful juridical entity.
Accordingly, such nationals and companies shall be permitted within
such territories: (a) [...]; (b) [...]; and (c) to control and manage
enterprises which they have established or acquired. Moreover,
enterprises which they control, whether in the form of individual
proprietorships, companies or otherwise, shall, in all that relates
to the conduct of the activities thereof, be accorded treatment no
less favorable than that accorded like enterprises controlled by
nationals and companies of such other Party.

2. Each Party reserves the right to limit the extent to which aliens may
establish, acquire interests in, or carry on enterprises engaged within
its territories in communications, air or water transport, banking, or
the exploitation of land or other natural resources. [...]

[...]

4. Nationals and companies of either Party, as well as enterprises
controlled by such nationals and companies, shall in any event be
accorded most-favored-nation treatment with reference to the
matters treated in the present Article.

VI PNYSNY 293 1IN MTTN NP2 DY )NDIN ¥I1aN DX D) ,MINK D¥9N1.76
;227NN DNNNY TIRD PN TIRN T2 900 IOX (NN 2VNHY NI IRY) NN

32 Y9-5y MY o 01X 115 Noble Mediterranean Sw 102y 7395

n»m Noble Mediterraneana nvvwin ndyas ,Noble napn 953 »»n MmN
M0 NNVLYYIY DIXTIRND DN NYY DD DN MTTN NI MIXND 29D
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27NN NN YD DY D) NON 1B NN 30 Y A oo Noble Mediterraneana
ONIYI DWIPWNRN DITINNI NI YHYI DPNY DIINND

2991 N9 TN 92 DY NN 990 (2)

:TMDT SW DMID NV P2 PNIAND W IOV PIVIA.77
VN MM (N)
L09)N NDTYHOHYL DITINRNI NN ()

MNIN NITIND DWINN OXHHOINN YA NMIDTN MID MY P2 NIMIYA MINAND DYV
2¥ NN RO MTTN NIV NIPODND DN 11N DX D) VNN NMDT DY TINNN

nIyn XN o L(Noble Mediterranean 1n3) 270D DXVYYIY DITINND
MTPN NIV OIN ,PIRNI O NV OHHYA DY NUNIN NN MDD N2

Noble 99511 ,5n7wa Noble Sv 023 59510 by nydn NNy Y53 NN
1712 59-5yW DIVN NNT .(TYNN2 WONDY) NY ww VAN NMMON Mediterranean

D) — VAN NMIDT YA DITIRNN ,INNIN INININAN VIVNIN 3-DV) TN
Y1V NITIN DD — (27NN NN NI DY DN ¥ NTNL) DIINIYN

HNIWI XYMV (NOND v DN, 0NN Noble by
M yp | YD .55 NPAIN NANT NN MTITN NI PN WIDIN NITHIN.78

Each Party shall at all times accord equitable treatment to the persons,
property, enterprises and other interests of nationals and
companies of the other Party.

D) Y2IP T2 .DXDIVIN DY D) NON (Property) P»p 5y P31 RO NdN MDD M2

VI yo

4. Neither Party shall take unreasonable or discriminatory measures
that would impair the legally acquired rights or interests within its
territories of nationals and companies of the other Party in the
enterprises which they have established or in the capital, skills, arts or
technology which they have supplied;

3 PYD, MTTN MI2D NADIV JIPIVINSN D) YAIP TI)
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3. The provisions of Article VI, paragraph 3, providing for the
payment of compensation shall extend to interests held directly or
indirectly by nationals and companies of either Party in property
which is taken within the territories of the other Party.

N92PN NNWID NN interest -y enterprise ,property omwinn SY NN NNWID.79
MINM DY NIANT NITHIN IR MYPYNN NIV .XIN MYPYN Yy NnNnn P11
DYTINN YTV DM DIDOIN NN P KD N2 199D -- investments — o Mwn
YAy D) MYPYN NNHN DY NNNN D) NIDN T .DNXY DY PINNN NN NON
19112 DIYAY PIND 1DAN) NNINNDD NPTHI DIVIY THIHNND VIYN NMT
DOVLY

: NW2 DY DI1NIN MPIDO NPPO INNY 11 I8NT DNRO0N D

[1]t is now generally accepted, on the basis of treaty provisions, that
shareholding in a company is a form of investment that enjoys
protection. Thus, even if the affected company does not meet the
nationality requirements under the relevant treaty, there will be a
remedy if the shareholder does. [...] [T]he company ... is not treated
as the investor but as the investment. This protection extends not only
to the ownership in the shares but also to the assets of the company.**®

NINRY NN ON»NN PoPn T Waste Management y»iya ny71912n 91290.80

SV NYTYN PPWNN DY NPMINDD NN P2 Pnam  mypwind npnayn NAFTA
:NYPYNN DY NPMINDD NITHN

83. [...]Jwhen Article 1105 specifies the treatment to be accorded to
investments of investors of another Party, there is no trace of a
requirement that the investment itself have the nationality of that
Party either at the time it was acquired or at the time the conduct
complained of occurs. Similarly under Article 1110 dealing with
expropriation, the protected quantity is “an investment of an investor
of another Party” in the territory of the expropriating State. The
nationality of the investment (as opposed to that of the investor) is
irrelevant. The same is true in respect of claims by investors on their
own behalf under Article 1116: it is sufficient that the investor has the
nationality of a Party and has suffered loss or damage as a result of
action in breach of one of the specified obligations, including Articles
1105 and 1110. The extent of that loss or damage is a matter of
quantum, not jurisdiction. **’

PPDAN MINMY 57-59 1y I ,59 70y ,9%9 1 7yn 1w syt 8
Waste Management Inc v Mexico, Award, ICSID Case No ARB(AF)/00/3(2004) **
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512 Noble 5w n»otn Yy Ny ndn NN RS MTHTN NdI2 ONX D) )0 HY.81
Sv nnypwn Yy non nw 10 ,Noble Mediterranean ow by mmwan vaN

PIN NI LMD NMOYa MaY nmysnx Noble Mediterraneana Noble
209) MMDT MYYA MI2NA DXINK DIRPIIIN OINIIN DY MypYna

709930 MM

TN 25 1 PYo HY NANIN NITINA MDD PNY IONY 29D VAN NMDT.82
NV G MTPN NI V.property, enterprises and other interests” T
YPIP DY DN DPINNY YN MINK NMDT YTMI-NIT WIDT DY NN NYOD
PYD YNIPY 295 (279 10NV (2)V YDA NNND ,YPIPAY YAV YANWN N HDO)

TN MY IX

2. Nationals and companies of the United States of America shall be
accorded, within the territories of Israel, national treatment with
respect to acquiring by purchase, or otherwise, and with respect to
owning, occupying and using land, buildings and other immovable

property.

PYD YNIPY 295 ,NNVOOVIY IN DOV DMDON DINLYY D) DXONMNN NPTHN SNLY
: XX

The territories to which the present Treaty extends shall comprise
all areas of land and water under the sovereignty or authority of
each of the Parties, other than the Panama Canal Zone and, except to
the extent that the President of the United States of America shall
otherwise determine, the Trust Territory of the Pacific Islands.

NIPYID (VAN PIN-PNY) 1952 — HPVUNN 0NN PINT MITHN LIIN NMND3.83
)09 PXINYY WAND PINT NONDINN MYIN T DY DOPWINN DMWY DINDN
TOAN 29D .1 VA DINMY YIDND NIDT NPIND NIDM TIT NN NNPYI NPN
NPV NPIN DY NV NON DHRNNI IRND 7V MHNNN NV ,DMIPIND
IND DNDNNN IV, APIND PINNY 295 .MT OIMNDNINN M G ,PIN NN
129178 Y YD HY WAPI THNM

Ernest E. Smith et al., Concessions, Production Sharing, and Participation Agreements for

Developing a Country’s Resources, Chapter 6 in International Petroleum Transactions (2™. Ed.,
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PYD IWIRND GDN .IPINY IR PPV 109 AN 1 PYDI PTHIN VAN PIN.8YG

N2 7.09) MDY NYAPY NNYTR MDY DTPII INPN HYIAD PN VAN PIN DY N7

MONN (79 MM’ 1Y MNAN B NT 9992 7NN 1139 19NYY) NHN NMOT
:NNND

V9) PIANDY YANY 1NN MO POYIY PN — "APpInr e
(VAN PIND 25 PYO) "NPINN DY NOPN D DD NPINN NLYWA

MDY ..WIN NLYIA VA YAND MDY POYID MPN — "PY” e

NYIN NVYI MY MNTPY PO MNYTP MTPY TN

TIOIND WINY INKD APIN HAPH MY [121] ;L VPN PPN
(09N PIND 13 PYD) MYIN NLVI

NP MY POV MIPN — AP MO OY DTPM 9N e
123 POYY NLYA [NPIN IN JPYI [ IDDD] VY MDY NYaPY
ND ALY DY NPYTP MDY NRYP 7Y 9D 7 [...] OTPIN IdNN
PINY N7 PYD) 7NOLY ININD VI MIT NN OTNRY NN
2 (oayn
WPYNY DV MPITA YN 1PHY2 NN NAPNN 1HYHN VAN NMDIN NNX Y585
NXVINM VDN PIN DY INNND WD IYWRY DIPIVIP 295 MY MYPYn
oY NNYPY NN INNN VDN VAN NN TN DD NYIAPY NN .NNYININ

M NI2 9 DY PN interest W enterprise ,property 5551 Xnv Nypwn
2ANNN MIINDIIAN VIV D DN

qP>N2 0¥ 95 — TIMP MDY 1PYIAPND NNPNR IVON VAN MM NNX DD NYIP.86
PIYINI I MDY MPN NPIND VA DY PNV NPADNRD ,NPINY ,WIND — NNY
YIN ON NPIN 2P MDY MPN )PYIN ; (VAN PIND 31 PYD DY TN 25 PYD)
WOV NYIAPY NNYTPN MOT IR MPR NNYTPN MDY Oy OTPIND AN ; THOIND
MOINN NN VTN 19I55 TIY IDON NN NNN DI, MINK DN .NPIN N
PIN2 OOMIAPN OMNDNNN DIVYND OD N¥DM 11D OX V) PPN NTYHIN
NI VI D) )51 RWNY IN MNYIN NYT DPIUh 1PN 1N BNANY 09N
NN NPYN MYIN HY NYTN Hprwa 9N KXY ()HPYI DTPIN IMN) NMIVNN
VAN MM NN T5 195 .13N IN VAN NN NINHNY VAN MNDT HY NNONNI NON
NIN ,NHY NPOITPOPNRND NNAN P KD NOD¥AD N3P NP MOT NN 1IN

2000) reprinted at R. Doak Bishop, James Crawford and A. Michael Reisman, Foreign Investment
Disputes, 221 (2005).

ATPNN NP DINA” |5 PYD ,2006-17DWN (D22 NP LA SVIPNY NWH MINTIPY) LN NP a5 T4
NOYTPN MOT NN ,WPAY IRYI 7T NI ,INPNN NVWN NINAS DIINN 40 VAN MIT DY P1TN DTPION
79NNV DXNOYN YY NPT D NINY
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N2 NMOVPNIHIVY

DXPYDI) VAN HY NPANM YVINNN NIY DNDNNN ONIN NN PTHN VAN PIN.87
91020 MDOYN (55 PYD) 1PYIN DIV MDY DY AMD NNV 1P LDV
PIND NN NN OR) NN DY DY DMIWAN DDTNN DY 1910 MO PYIN
-19N9) VAN PIN DY NNNNN YD MDND TN PINA PRY NN .(PNYIN NN IN
VAN NMDT NX DMINN DNIYVN NNWY IN HVID INYID INK MIND DYI5 N (WD
DINNA SNPNHMN DY DY NINDIN ,TOPNNPNN PMIAN AVNY NINT NND . NPINY
N NYT INN NIND NYI HANND SINIYIN PINA PN OIRIWIN IONPNN LIV
22,0957 PIN NIN NPINY P19 VN MMIT NN VAT IN MIYY INT INPY MIND
MNAPN MIPPN JMNND RIN ,N2IUY NN VI M 3¥NN NN 299 MIND NY
VINN J9IND DN VAN MDY YHYa HTNND MONMNN 1MW VAN PINa
R-nL e

26-1 16 DX2OYD) DININ DN NNNND VAN NPT YPNYN NN THON VAN PIN.8S
NDY VDN NMDTA YINIYN JDIND DI TR ONMNND DI NOYN OINXIN (VAN PIND
WYY NN MONDN (32 PYD) PINT IYIAPI DNDNNNY NN NINT .OMNINNY
DTYUNN TN NN WAPY MDD NN DININNY YN MIPNN PPN A
991 XD ("NOPYRY PYN) MPYY DNINY NPINN VYN DMV ,TI0 ONXNNA
Y YNNI N (PIPOTY 7NN DINN NPTN MLV NV ,DONDNNN RYN DD
2V 795 OIN (YMWYNN 33 PYD) PINN MXNN 29D DINDNN OOV NPINN Dy
MYNYN PR IONNPNHN LOVYNN DINNA SNPNNID D) DY NINDIN TOWINPNN YMIAN
MYIN RPN OV OMMINND NPINN MOV MY DONYNPNN RYNY MON»NNY
NYap NOONY DMYNNN NN DX TPNAND IN MOYND NONDIN XD MION»NHN
PN

D) JNY ¥ NN 1997 YINRIYIT VAVNI P KD MAMNN VAN PIN DY NON MXINN.89

YT-DY NI 19INT MMM VAN NMDTY N MINRXIND ININDIN VYN NMINNIN

IN D22 PP MMDT PN IDIND WNN OINPNN ININDIIAN LOVYNM MTTN N2
YpIpa

1951 NMINYN VAN NPMIDT NN VAN NP YVIDND TPIIPN MY qONA.90
9-93) YNINDIIN VAVNI NN ,TDIVNN NODNN NN JPYAPN IIN MNP
VNN D21 IX D THPDIND WM NMININ NPV VY NONX ONX D, MTTN M2
DOV 1PYVNON NMNN NITVXN TIY .PIYN NN 1IN V) PYANY ,DNPIN NN
32 HWNY) VAN NMDT YIDNID TYPA NNVLIN IN MNNIY NDPY N NPY> NALVN
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MM MDOLPNRIIVI NYN9D MND IYHN MALVLNNN NI DI 19D )Y 1DNPNDN
ANy VNN

D>THIRN DY 9MwnNa 02 mnnd Noble Mediterranean -y Noble bv va)n ny»oy.91
OPY OMPY DY [ TNYa DX L(DORIWN DOMYUN — oNY) DONRIW
DYTHINNN HYYN DY DININN DOSN I, 0DNIYN DANMVYN YW DIPMIMOIA
DY TN NN T 2NNY , 0NN NPT NN NIV NNAD NNDY ¥INN Ho2 O™ NIN
JOIND VAN NMIDT DINND WINA DWNRIYIN DXIMYN PAY DNN DXaMYN P2
PIN D NYNO D) 2N ,0NOY VAN NPIDT NN WNNY DTN YW DN MDY
DONIN MIINDIAN VIYNIN MTTN NI MIAPY NN NNNN TOWND NMI

OOY DONONNN ONIN DX NMIYD NPTHRN DX OXY XN YD NMMINNND R¥PN.92
MMAMNNND PONIYIN PINA PA PDNRNNN NPINY NND .PIND IR NNV 125000
NPIYHRY MNNN DX DDWO NN DY L(1PND 124 NPD INI) INIY DY NPOINDIN
NPTHN ONX DX INIVN IT D YNNI NI PINA WIAPY NDION XONON MDD NI
MIINDIAN VAYNT NN I PNPTIN VIVNIN NN PIND NN NNV NINDIN
YND NNTHN NN OND NMIYYY MOOVN TI0 7NN VIDT MTPN NI DO
YNV DAYN NP2 DN YD WY .OONDN DN DDV IN/DY IMINTPD ANNN NN
WNPNN VIVNN YD HY DMNMVYNRI MDOWIND T VAN PIN NN TNYL YD
IN,DMMDNNN ONIN NN NNYD SYDD HIONMN MY THON PIND IR PINIVN
To DY PANNY PIN ROYD D) NPNIYH MITTN NIV MNNNHD OHYNND 1N 1DIND
POYY N5 TY DYAIPN PRV NNWISN YHDOND THIMINN IMVD O P L,UNONI
TPVIVY NNV D) IINRIYI VOVNI MIINIIIN VIVNT THYNI NPNVOY MONDN
MY IND YN VAN NPT NP MDINDIAN VIVNN NPNIN AYNN 1D NYTN
PPN OIT-OY

19980 NN 1L 1PN N9 YW NNN 9950 (V)

DMNNN VAN NMIT MOYA PNV NN AP DY MININY VAN NMIDT.93
MDY LY NNNN 9P IN JN> DT PID .Y N2 Y P-DY DININN DIDI NIND
93 ,099RY 295 XNNNN MINDAN VIVYNN YPI DY NPT NI NIND NON
YY "19010MY MMIINDI*AN VOYNI DI*D MINNN MINNN IND Y3 AN NHID MTITN
NN DY 72 9792 VIPH VININY MNNA T2ITHN LJNDY DY GN) M MYPYN
AOMAY NMINIPYN DIVI TPNNM PN MNW 7P 1T P9 199 Ny TN

: DY INDINY MNINDIAN VOVYNII MYPYNN DY NNNN MIPOY DY IMNX MNNN DWH.94
DT DY YWI1DT DY DO, MNYN NNNXN N NN MIINDIIAN VLIVNN I 9935

58



NNINNDN NPT DNINNDND NPTIN TN NN XY DN IN NYDAN ,NYPan NN
ARYNN NNNN DN Y NNDY TN NIIND DY IIWIDID NoNM aY 2N NN NN

qoNa MNINHDD MOTHN Ma»nnn BITs-y FNC nunxa .nand nmoay ana
Most-Favored-Nation ) 453 99¥n o NN NOTHN ONNRD PIvnd

NONNN NPTHNY NP2 MOTYIN NMRY OPAMT NN Mwnw (Treatment
5S¢ NM97 Y9 N NN YV WY NYPON NPWHY M»TH SNNN ONY nnY
Y1930 N9 NN WPWNN NN MY NN NPTHN DY NYP0N Y9N NMNNNN
DIPNA NNPINY NNHN NRINTY IN YPAIN WDV D NN THYNY INPYINY S250PANY

DVNINND NN NS WD NYION 1D N8I 7P 12

SN NYI122 NVX2 DY MNI TV 951997 MNNN NN INNN PPNY
MDD N2 5 VI 9Pyoa 9710 Xon 189 XOY NYPpoan DY MOINN.95

3. Property of nationals and companies of either Party shall not be
taken except for public purposes, nor shall it be taken without the
payment of just compensation. Such compensation shall be in an
effectively realizable form and shall represent the equivalent of
the property taken; and adequate provision shall have been made at
or prior to the time of taking for the determination and prompt
payment thereof.

N NYY (taking) 7nAnspY” Yo Yy NONX ,NYPIN DY P PN NOIRNY WITY
NINM NN MDA TN (EXPpropriation) Any 98 NS oYs mon»nny ma BIT
NN taking — 9Ny an9n NN NYINNIOHN NAPI T NN ,NVPY NYPOND D)
MILNY YIDT PNRPPY”7 DY ADIND 27NN NPINY SWINND PPN NP taking
VIDOWN DY NTIAONY PXDINIT DY NNNI 27NIND NPYDAN IS KYY MDY
vawna taking NN IR PN YIPH DX 7 regulatory taking”s >vae WIOI2
What Constitutes a ymxna G.C. Christie 109010 3w »95 ININD»IAN

:1962 mwn , Taking Under International Law

it is evident that the question of what kind of interference short of
outright expropriation constitutes a ‘taking’ under international law
presents a situation where the common law method of case by case
development is pre-eminently the best method, in fact probably the
only method, of legal development. ***

G.C. Christie, What Constitutes a Taking Under International Law, 38 British Year Book of %
International Law 307, 338 (1962).
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MAWNN YUY N0 Y39 NON NPW NYpany Py NY on»nn taking 795
.19993 NYPAN 279 NDIY NPNRY X 0991 YWIII HIMYNYN

RIDINR NONHNN 7NNPY” 391 WIDT 5 MTTA 119933 NNNAY NXN NIPONRN
19 MIPIN IPX DX X Y1 YINIUN NN MPINY MNY APV MHIvaY
N ADPY AYPAN W MININ MITINY MNNWN 11 NINT NN ~.A¥Pan” 15

799 2y N NN XY DX 22 995 1 INImw nonn

451227 ,20PONY 27990 ,NXIN NN DY NNDNN HY NN GYON D vITY TIY

the equivalent of the property ») mwn 9nn %95 yap» v20 YV 199V
(""taken

nman Pyoa n1ovn (fair and equitable treatment) n ons M1IY NAINN.96

1 Pyo ,mn 2 NN

Each Party shall at all times accord equitable treatment to the
persons, property, enterprises and other interests of nationals and
companies of the other Party.

fair N5 Py 927 Y55 99IN5 Y2IPN equitable NN L(6 NPD) DYDY NNRN
2NN LaVN1 DS VN and equitable

11 9yoa NN 9m9°3 ANDND NNHAN NN VIPIY Nnn .97

Nationals of either Party within the territories of the other Party shall
be free from unlawful molestations of every kind, and shall receive
the most constant protection and security, in no case less than
that required by international law.

VI yoa v

Property of nationals and companies of either Party shall receive the
most constant protection and security within the territories of the
other Party

DINN,MTTN N2 MMPN 190N DY 992 GI9NN ONN NN NYOITH .98
JTND 2NT 19IND NNDNNDI ,DXNID 190N NNINY DY

: NN

23-29 mixpos 12
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[The parties] have resolved to conclude a Treaty [...], based in
general upon the principles of national and of most-favored-
nation treatment unconditionally accorded

VI yon

5. Nationals and companies of either Party shall in no case be
accorded, within the territories of the other Party, less than national
treatment and most-favored-nation treatment with respect to the
matters set forth in paragraphs 2 and 3 of the present Article.
Moreover, enterprises in which nationals and companies of either
Party have a controlling interest shall be accorded, within the
territories of the other Party, not less than national treatment and
most-favored-nation treatment in all matters relating to the taking
of privately owned enterprises into public ownership and to the
placing of such enterprises under public control.

VI 9yo) oma 0y 70

4. Nationals and companies of either Party, as well as enterprises
controlled by such nationals and companies, shall in any event be
accorded most-favored-nation treatment with reference to the
matters treated in the present Article.

: 9999191 050N XX pyo
2. The term "most-favored-nation treatment" means treatment

accorded within the territories of a Party upon terms no less
favorable than the treatment accorded therein, in like situations,
to nationals, companies, products, vessels or other objects, as the
case may be, of any third country.

NIV D D01 IPMIDN KDY Mo NN INVI-GTIN-OMD N MIA»NNN
INIYIY N2 DOTMINN DININDN 02N 27NN INIRY NN MDY Mynwnn
NNLAN NIVNA NIYPHN NXD DWY NPYIOIY MY DYPYUNd mm

(27NN DYPYNY IRIY YNIINX P20 D) 712TN TV 1219I)) MYpYn

AYAPA MDD M2 YUY MHYN MXNIN HY 1 NPPO DI0Y NN 1)
M NAYPNNY ANINN NN NN MPTND SNV WPUNY NIPN N NININY
DYVITIVD MTPH NI2Y I MPYAY DN IMNIPAN VAYNI NN
79 R — 7NNdPY” 381 1N IPIYA NV PPY DINAN ,NNNY AN D3I
M0 Y52 MINDN K MY NOIY 1NN G181 DAY MAMHNN) — 7NYPan”

NIY

61

.99



MND VOIN MMDT HY INN DIMNTNNN VYN HY NYIY NPY JY NPVIYND MNHND (1)
M7 H%9522 ANNN

DY NMYN MINNN NN INIANRY 2D 709310 MNIAT DY INY DINDNNN 9OYN” H91N.100
0V DX PTHND NI ONINDPAN VAVYNT MTN NI 29-DY LN NN
TNIND VAN DIN MMIT NN HD DINTNNN VYN VAN NPT DY HNY DININNN

: D77 O NYA MUYNY D12 NT IOWN NPY VAN PINA

PINT TN MIINM DONINNN NN NN MY SNPIPN DY 199> NPY
; VAN

IMRY NN IN DT DN PIN MYNNDNI ,INN IN DT DN NOVN DY TIT2 : Py MY
91052 ,090 NMDT YIDON DY DN MAN DPVNY I9IN 07 PIND NYP XPNT
PNYOY DX NN DY NINK NN DY TITAIN L(NDPTX 7D 1ND) MNNIY NIV

.09)

— DINK JNI0NY DT SNV PPY NPYY 1N PYS NPYY 11 DNMNS 1915 111N
Y NPYY 13 PPy NPYYH DNMNNY NPTENN LDIN NN NN YINN PYNY
AYPON 1D YPWUN MMN NYYAD NXPY AYPAN ANYIY NVAIYND AWM NYAN

NP

MYPaN1 MY >TH DONI DT P2 AYNON ANPDY a1 ¥ 9yY >NydNY 995,101
DINOY NINY MDD HY TITH D) NNDMP DTN P .MPY MDPY RO MOPY
919 1INIVNI TN WPYNRN DY PIITH 29D MNON7 DNYA AN ,NY9N KDY YD)
DMNINN TN ,2OY9 1INV 295 . PIYINI DIDD 1) XOVW NN DX POPYI NHN
NIN NYOPY NYPIN NUYNY NINY MDY PY MHIVND NOM P MHNANY DXIWNN
YNNI Y DINSY M0 Y3 Nt 10N 19-9y 122 a59m 31N "o S Inh NN
95 Yy XY GNY , N1 0IPIVWIIN D3 HY DINY XY 19W ,19N) 1H191) 1919 VAN MNIY
IN PP9YN — IV NN TINN VAN NMDT Yo HY HINY KIN .NIYTHI DINIYN
YU MNINDY NPNNMY 9O VAN MNITA MYYaN Y NPIYND NN — Papya
NPY NIYPY NYPAN NNNN NI NDMNIVY POD Y1 NYYNY ANINY NN ,NTD HOMN
NIPN HY NOMYNN NIXVINM ,MINYN NV 17D DY NININD NN 1H1Na
NRYY NHRY AN HY DIV 202900 NN PN NTYNIY NN

NPYTA0 DTN NX DXPNY ,N2MVY DAV I ,ININD W DY R¥INND NNN O) ,)1ON
VI DY SNN T0WNIA PN TR TPINNI TNPN 51902 11THY NN DIININD I0YN

Dy 23-29 mnpos 2
Dy 27-28 Mnpos 2
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20 HY 7972 MY, NP 1N NPYI NP

AYPON VOIN MNIATHY HNY DINYNRNN TOYN YV AYIY M"Y (1)

NP0 1N9PY IN NPYS ,NYPON DIVN YW DINDNNN TVVUN MNPYA ONN.102
IN MDY HY NOYNIN NDDY — ¥IDT DY NYPON DY NVIA VPRY STINN TPHNTPNN
Y MNYO MYPIANY MOWNN .92y NON) NIN — 7NN NMIYNIYN PON DY NyI)
YD NNYY T MRNdPYY HY 9N MINDN MNOMNND D¥I7TD 112y JNOY POLNIND

D51 MYNNYN MPTHN DI YW NYIap NYOY DPNa .Nypwnn NN NN

mapn W (rmnpr 1 OEPC) nryn »1inn 2%y 10D DINt D1YNYN

TN DUNS M ,NPOYN NPNXTID DNYP DPRY NDIN N0 Y DPIva
DYPN NYY Yy 9P wa Mmwpnwn 9 IR PSTECMED) navn Sy vy
NON MOV PPN (MM PPD DY NIV NPVLNIN NOVNND NINTI) MININD
NHXY NN NORYN DINYNN NN WPYNND DY WD IMOYAa 0210 DX NYMN
DNNANNY MNIANN ,IINDY .AYPOND MON MONMNN PYISNY MO NYNIN
YN N DO YW NUOMN NOOOY Pa DTANY noN»NN 0NN NPPYoa
Y99 JNNN .PDVNPID N MIWN DY PaY 157ya (substantial) M mvnwn

W 1IN TYUN DN NYHON NNXIY NN NIYNI NPID IMYHYN

DN , LN NI NYNAN NNPXIY TPNN NN TIVND NT 2DV MIVIN PRY 120D
PO NPTHRN NNPY NNYIN 10 RY ORY ,TPMYHVND XN 1T NYIOY TIYND 1NN
G457 AN VY NAPVLAVN NPMTNNAY NPTHN PV DY TIION PN NV
21NN NON NMINT 7PAN KD NYIONY N2 NIPN D02 .D»PN ANNN NINYD HHIH
DMMYNNN VYN NPVYNY NT DY N0 NNIN )0 .MPINN MNPN YD TIND
D 1RYPONY IN NN NP2 NNITHIN 29D 1ANdPYY YT NYYN VAN NPT DY

2ANMNN MINIIIAN LIVNN MNINIAN

TPOON OOWIND : NN, TPPIND AWN DY TN DY ,NYPIN ,MNTPNN NPPDA NNIND.103
NN NN ;PN PON INRD S PIY IN POIN NOD NPNY 1IN PN

2010 97982 12 ,nTyN9 M0 and P
w5 39 myn ¥
9595 46 myn 8
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PN MHIYON ,MNIYI DINDID 29D TAMING 5NN MYONI 92)7H ONN.104

Myv” SY NDN MYV NN DMDNNN TOVN DY NYID NPV NPTSNY MNNONN

NID VIVINN NI IPIR-NT PHOYA 2010 OHP2 3 DPN NI 7.NPOYN NPRTOA
:NVY 5P D ININD WO

IMPHINDI MNNWNL D) HNIW DINDNNNY T2 N2 1 HINY”

DNY YLD DX YAPY AWAN N .NISN AN 0N) DN MO DY :NIVN
P PYNND NN NN IR PWIY TY NNDYIN NPORIMOWI 1N N TNHN
(4 my) 7.

NPOYN NPRTI NIYL 9272 NIYON ,NNPIN NI MNPYH NONMNNI 1D NIYLY 955.105
NP NPTROW NNMIN L(NPOY DY NNPRTI NN NNTIP NOWNN DY NNOVI IN)
1NN XOYW MINY TN WIDID YTTX TH NN YN MINSPN NNYO MDD RN
WN T PO PMNSPNL NOYIND NYWNNN DN GN DINDY LJIYDD MYTHh M)
OYN DX CPRYND NOONNN DD NNOWI NN KDY NPIN YR ODIIN
DMV ¥IY TUNI VAN NIV PT-DY XYNN NN INKRD NDIAPNN NI DY DONIONNN
N DTIN0 OWPN PN NI NYOINN ITYN Swav NN (2007-5 2000 y°2)
5¥ NPT SY AN P MOINNDN TIN PRI 72191 NNWY XwNn nrna 22 .ombnnn

NIV NWPad v ,2002 mvn IHS Energy Group-n Sv onmnn n¥iap

Y, 0MDNNN I0WNI INYDD MDY DY TNYa VONY OX D) D YWHTIY 0NN
10 98711 929w 09 MNITA NVPNITVY AW YN PINY

DTN 2NN 1INMNY 29D

[o]ur general recommendation on retroactive application of fiscal
terms is that we strongly advise against doing so. Retroactive
application of the Petroleum Tax will deter investors and increase the

TIPWYA 5Y DNN ,IYON 12 (TXID) P93, APRINDD NPIVNM W : 2007 12 25 DPH NINIYY AyhHin 2

-1 R¥D) MY MI3N 10-9,NW22) D22, VA YVIDNI
http://www.mni.gov.il/NR/exeres/5B97287D-F5EE-40E8-A143-99E6A945A7B9.htm

IHS Energy Group, Economics & Consulting Business, , Fiscal System for Petroleum **
Exploration and Production (Task A), Final Report, Undertaken for Office of the Petroleum
Commission Ministry of National Infrastructures, Israel (March 2002).
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perceived [sic] of risk of future adverse retroactive changes which will
take a very long time to cancel out. ***

2P WOV YNYO D10 1IN NI PV L NPONNMIPY IN NNDYI NN DX D) TN
NP DDA NYNO NPYTINNY I TPYON HY NNHNWIND MNMINDIAN VOVYNI
YT WNRIN TPPNT XD MOONN NOIAP TTIHY NV INY RN TIPMNNN NDON
MY NPY MIYIND YN NYON .AYYN INRD 2NN AN INYY P v
DNPNN INMINDIAN VOYNN Y9-DY MDVNY IPN NYVN DN DD DY .OWPYND
2V MNND MPTHN DY 127D ROW) MYPINT MPTHN NNRMNNY XN TID NON
Y PPN VIV 1Y DXAP N PV PRY TI DY DY DIYN TIIRD (DWPYN
772 WPAND MOVNN TN D¥0 1ININY D271 NNPOIN .12 VIOUNN MY
MPINN OIY IO DY DODYN NPVN PO DONYPM DPINNI MINDI PIOPY
POINRTIA MPYV” HY MYLY 195 MYNN OMIN DIWPYNI ¥HAY MYPany
MDA YN MOT NNINND NPTHY NMIPRY NHNONY NIYO NPR ’NPOIYn

RN YPYNN

DN DOPINNII MYNNYN MPTH IUNXD INN ININIIN PTN N2 NPIOY 9D
19 Dy ©Y1O¥1 NYPHN MDY O8Y >IN ,0MIDN YVIVN HID DPP IN PITINND »TD
MIYNRN 17 ,19%P¥3 95 .599N NN DPY 1NN NN 120N MEINHDN MITNIY
Y VAP YR MNINDPIAN PTN M WHNYN N NPN TITA 599N YW 197N NN
PN NPTN HOW NTAIVN DNY :NNPN VIYN ITH2 XIN NI VINOWN DY NOIRN
B2 990NN W O0AWNN 1DPINT MTIN 191DV TO Yy NTYN NANIPIND 11PN NI
NN NPOOYN NPRTI MYV D PN YWD DD NI NMN NNOIN W NP 137

DININDIIAN VAYNI NINT TNV NPYON

,271) PRI NYINY 29D ININD TV DY INTHY DDA NTNIY NIDN MYLY 913.106
: NN NN2N NN DDI1D ININD YD DNPHNN NN VIVIN 1OV

YPIPO INNNY N1 551D HRIY DYDY NIMY DRIV NIN 1PN NN NPTHY
7. DXNIINN D30 DMV NINRN DXARYNIN .OMD NNNNI)

MPTN DY POIN D02 THY NPIARYN DY NPTHN DY MNDIN 1272 MY )WV
60-N NNV TONNI MIT NIYPYN HY MINDAN NNNN TOVN NN NNV MNNONND

New ) wTn 35555 "Dy 970 3ND NINND NNON ,NNTIPN INND DY 70-M

VN DIN NNYXNA N YPY NINN N 0 (International Economic Order
NDY DY NVYNN 22N DY PDI .0MNDDN O NNNDN INRY 29y MNTN DVNY

.60 mya ow
Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.), Merits, 1986 ICJ **
.186 npoa ,REP. 14
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N9IWY 35 YIM JINT YY) NN IR 0NN YW 199N NINYN v narnn
,D1N INNN VIYNI NN MYPYNN DY NNNN 4PN DV D90 NININY NPPONIN
MPTHN NN NN D23 NINOY

NN PHIN OOONN KD VAN NI NYNAN SYPIANY NMIPONNN DN PN T299.107

DYPINNN NONY NTIYN DNY )0 DY N> .AYNaN DX PITSND D9INY IND

DYPINN )0 WY 1IN ON ,OMT DY DYPY MINX NNYV YIONN DD DOYNRVIND
LDOPNN N DINYPNI ,DIT DN YL MY ,DO0VY OPYL INI NIN DOWTN

NYPANM 0531 MY NY2N NYPAN NIRIPY WINN TONN NYAT 11NN 729NN BNN.108
NN ,INN ONY - DINKRD DIITD1) 121 2PY ININY 29D 7NN MDINDIIN VIVNI
DIV MIN TONY MPY NONMNN KD MTITN NI .INNA GTINN DN NIRINN
MAINRD MNNNM PN ONYD MDTNN NI NN TOND MIN NN TR NYPN
TN N2 DMWY NYPAN DIV NN TONY NWITN 12

TIVM SMNN D9 12 INNY IWON 110 YAN 19T NYNNA P NXIN ONONN TYNN.109
MDY OPP NN NAPNN NN TONY IWITH DP9 IDNIW 29D .PYNN SV WwNwd

;17 129 ADC 12w 70902 MT17AN 9912590 PINHNY 293 1N IOON

a fair hearing and an unbiased and impartial adjudicator to assess

the actions in dispute.”*

MND 2927 DWAD) PNAVNND MNPNY DY NIYD 21N MOONNN DaAPN PI-DY 550N
MY Y52 HRIWN DDAIPNN SYIVN PINN IDYIN TN D) NIN NN9N W
5 5mIND2°37 LOWNA DY IPNNN 7PT HW YD PIPY” 1THA 1997 ,09WNN

PN T DNONNN XYNI NPPTHN NPNI NN DVY ININD W IURD
792 NI ,DMNINNN NPITH NNY T MIYON DD NN NINIT XINY (YD) NNUPND
TONN NN DY TOVYND YTD TO W IPNDN NPNIAN INYT NPV DX IOV

L0931 MMDT HOHYA YaDD YAV PINN YYD DY NPV

21 IR PITHL VTN MDD 112 O (VI PYD H320PaN) 27999 X910 9899110
the equivalent of the ») 1592 NYMaN NV - TPPIN NYPON DY NIPNI NN

NP MNOXY ANNND NI — TPPIN NPRY NYPaN 950 RS .(property taken
NIDN NX D) GPYNY Y1072 NYNON MY DX P KD DIDDOW 20 — NP> OX NN

General Assembly Declaration on the Establishment of a New International Economic Order
(Resolution 3201 (S-V1) 1974).

2y 9 nayn 1

PTNY IMNTPAN PTN A NPIN SV (C) (1) 38 pyp
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DWY INNINY MXHND IR D) NN 0N NMDT VNN OMAND ONPNIN
DMWY DN DV 23571) MY ,MINN NMINIIN N NYPIN OY MTTINNN

PINA DN NN HY 119N DINNRND H0UN YV NPIY M1V (2)

IOVN DY YD MDY DD NNAY W NPYN IR NPYOIN NYPOINN NONYY qoNa.111
MDINDIAN VAVYNA NMNMPN MINKD NMINNY DN D) VAN NMMIY DN DMNDNPNN
NN ONYY N2IND NN NYD 1N .MM NPT DY MDNY VI MT>TN N2 HHo2

NN NO9OO PN ONYY PYOYON NINN NN 0ODY I L(36 NPDY) DOYO INND
NPNN DY NNN 5 NNINNDN NPTHN T NPIAPYY NPAN MDY : DININ 0235991
MHND TPDOVPR-ID NVWI ; MOONNN NDAP 0N DY MDPY ; Wpwnin SV
P2 OXTOIN PH2 NN ;NPNTY MNP0 ;(due Process) N O ;wpwnin

12NN NI NIRIIND DI0I)2 NYNN

MPYN MIAVNN J19) NOIDN DY PINT PIPY) VN NMDT SV VYPINY NNIT.112
ATOYA TN NPHRIVNY RPN TIY YN VA NPIDT YINIID DN NIIY MPDPYM
PIN NN MINDN DY WNNY INNN DY, NMDIN DY 1DNNDN GR NN OoYa
MOND HODY DYV MNVIAM NMAMNNN ,DNNN DY ,NON VI MDY IPIYIY VAN
DXNPIY ONY N PRY MIXHN N DT OINND DOOVINIIN ONN PN 19-DY
.DMNMP PITYY DD ,DININY DINID

MV PO NI MOLINNN NDAP YDPONN DY MBPYN MINTIN IDIM NPAPYN 90IN.113
TINN L9272 VINN NN MDNDN HY2 NN ,0AN PIN DY NNNNN IWNY TI2
INTHY NN VAN NPT IOYIAD WNN GRY,MNMPN VAN NN MY Y30 9INa
5y MPXAM NNYPNN DINNT NPOND Sy WRY INNA W P4 Nwna nyann
DTN NNPN Yy ,2010 97981 13 DPH NINMYY IYTINA WD 09N NPT
MM HY DINNY NNOTY THIORPDIA NPITH WSND DTYNN DY D RYNN N»PNID
PR IR NI PY DTHIP DY ATYNY MNPNN AN ANT DY 27 7.0 Pny 1) v
51981 11 DY NNYRYY NWNa 1w 1 PE.o» oy oonwoy ombn pa
Y . NPNY NPYIND NDNN NVIY MOYD DIPN VW DX NPV : 8N XN 2010
NID MYPYN 0N IYEI 1NN 939Y MY MY NVIYN HY VPNV
27005993 1Y0aun snrsya

.2010 >X02 30 DN NNITN NYTI Y NPHININ NPAYAN W anon 0

.2010 9>79N1 13 DY ARINA W NRD INTEYY NyTin

.2010 91982 12 ©PN INIYI 1) DI YARYND NYND THIIRPDIAN NPPTHN N1NIAY DTYND NN ANd 138
2010 91982 11 0PN NAM9N? 370 YW RNDIRWY 11IWN1 AN v anon 0
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90N 22D D) DMHYN NYPIND MINT NIDON ITYND DN DD ININY DINDXON.114
oV OYONN DN D) .DMYNNN VYN VAN NPV HY MIPIADN-IN) NPNTNN
THT2 NNNVIN ,NMIND TPYOIND AWNIN IDIMY DN AR NNYA N THN NN NOTHIN
MY DMIYLNN NP0 NPR GNRY TPNTN NIPN VPN T2V NI NN HY
NON D99 ,20¥D NIONIY NYON MDA NYNON DY TN .(105-107 NINPDI) DD
NN DN NAINN HY MODI M990 DNIN

1990 D) NN DINVNNN TOVWNI MNNY DOY PIOND 1N DNPIYY DINYL DNMIND.115
SN2 ANDNN NN NN HY

NN NVARN MNOIN NN HY NI9ND DINYNNN VYN DY NYIY MY (3)
9572 973NN

NOW N2INN : MADN MAIN NYWH D) 200 1NINKD Q0N ,)N9D DNNINND IVWN.116
PIYNY NINM ,DMINX DXOPWYN NNYD DXNN OWPWNHN IR Y10 MYanD
NYPN Yo2W 9) NOX MIND 7.ANNA GTNINND DN NN DY DWOPYNY
NPTHN DY DN OV NYIOIN NN NDMN NN MIATD 0NN NMDT VI
DNOT 0N ,DNOY DN NMIDT HY WINMIN MNIN INYY DIV DWPWNRN DY NPanIn
,DINN V9 NMNDT OHYID THMI NN NPIYN NPTHNY DININ DNIND NIND
DY ON 1°2) DRI DN P2, 03NN 1) NIOND NPT MDD

ND NYaN DMINKX DWPYN NNIYY DN DWPYNRN DX NYID MYINY XOW NINN.117
7PN P2 NYIAPN N2INNND D) RIONX ,DO¥D AININNDD MNDNMNN MNIND1AN VAVNIN P

0N VIPIY MPTHRN MDNNN 79 DY MDD M2 S VI (DIV oayoa
NIN NN DWPWNY MY DN IMypwny (national treatment) nINd
MIIN DIWPWND PXIYNY N2INT MITTN NI NN GONA .DINRIY DWPWNDI
DONIY DWpwn nmwd (no less favorable) qTym mne XY oy a7pN
M2 Sv (WVI 9yo ynpw »5 (like enterprises) nmT Moy opowy

2T MYV AWNIN 1) IX VO HY NIMIM NPON ,WINdN DY ADIYS D5 MDD
T PYO TNNY

MM MY NN NDM NN TNPHI DN DIPWNN 9y NI MTPN N>I2.118
N9IY 79 19U MYIHY MIFTN DIWPYN IN DMMIPN DIWPYN NAIVY NNV

£ PNOTI,00MOIN DXPYNA YIPN ,XI PYon wNoana

1. Nationals of either Party residing within the territories of the other
Party, and nationals and companies of either Party engaged in trade
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or other gainful pursuit or in scientific, educational, religious or
philanthropic activities within the territories of the other Party, shall
not be subject to the payment of taxes, fees or charges imposed
upon or applied to income, capital, transactions, activities or any other
object, or to requirements with respect to the levy and collection
thereof, within the territories of such other Party, more burdensome
than those borne by nationals and companies of such other Party.

2.[...]

3. Nationals and companies of either Party shall in no case be
subject, within the territories of the other Party, to the payment of
taxes, fees or charges imposed upon or applied to income, capital,
transactions, activities or any other object, or to requirements with
respect to the levy and collection thereof, more burdensome than
those borne by nationals, residents and companies of any third
country.

NNIYD NYID OMZAND KDY DXNN OWPWNN 199D MY MY NIIND qON1A.119
NN MDD I NIMNND L APYOOY MPTHN DOWPWYN IN DOMPHN DWPYN
MOst-) NP2 GTVINN DN AN 27NN SNNN DOWPWNY PIYND DNIY NN
SV DXNNNR DNV DWPWNY NpNyn HxIw ny»Tv (favored-nation treatment
ONN PIPY L(137 NPDI) 1PN NANIN M VNDY 9D SNWHD POV NN
P2 197,X1292 993 NI ,MTPN 1712 DY NOIND MNIWN VIND T2 INP GTNNN
N L5V YD) Ny 5 290 MYPYnn DY NNNN DY Ivpna 9511 XN 900N
oy N L@V yo (1)VI 9yo) POV N2 532 PIDYY DOWPWND MTVAND

D901 0MYPN DY NN NN ()X 9y (2)XIT 9yo) NI MNPOY

Y NYWIDN NI NN ININ MATY 095N MNDT WIiNa MYPH Y53 1D DY .120

DINOT DTN DIWPYNN ,0NTY N NMDT WIiNIN DTN DIWPYNN IPIY N

PODY NI MNITN NPIYN NNV DININ DMNY MNAY MTI1N 51993 ’9-by
SNPYITY MITN NI ON 122) DIINIY? DN 123 ,0°9NN 1)

0WN HY NYIY INPY IMYRYNRY LA NI NYIO YOV NN NN YO MPoNN.121
POSN9 NYIN 1KY NYAN DY OPN M NP2 DY 119N N> OMNYNRNN
YN YN OIN ,TIPIN AYHN NI NP9 DX D) .DPP MIN9 MIATY NI Ny
™MD NYION DY PIVN MV 195 NN AN NYIANND NIRNIND INPY DMNIRNN
.DNAMIN NYN TN
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790901 2IWY BIYAN B3997 ()

DN ODINND NPPTNI NPV K1 MOLONNN NDIAP TONN DY 1D )ON DN.122
YA DO TN NONYN INYNN ,NINN TIT Y92 N NWTN NPdPPN2A 0N NI

DN ,D>INNX D3 NN YY) ,Noble Mediterranean-y Noble) 010 vV NI
LDMNMDT DY MNINDIAN VAVNN NN NN WNND (NONRD ¥

: DIPIVAN VDY MITINYN TN YHyad
$INIY LIYN NP2 NY*AN (1)

ONIY NHUNHD DY MPTNN OMPN ITY TN DY MIAN MNIN NHWNNY 7179 (2)
 IND MDINDAN PTN 2D NYAN NVIN IN MINA NIXRIPY

»wpwn oyon I Noble Mediterranean-y Noble oyvn e N5 79 (3)

ACSID 5w 95195010 21w 110312 HXIY T DINN NIN
D2 PONNN YONN DIIWIND NN PPN YOND DND
YINIYY VOV N33 NY*an (1)

MIINDIAN VAVN VA NMDT DY DTN DOWPWNT NMIDTD NONMNN T NYT MIN.123

VAYNI NPIYIND MDOYDY NYANT IPPIND DNMAN NI 1907 )PYNIYIN VAVYNI N

PIYN RINY NN MIINDIAN VAVNN DY MOOYNN NORYD P DNMNNR ORIV
IONIY LAYN NP2 DTN DWPWHNN DY DHYLN NYIN DY VAN MM

DINY XD I MNRY NYON OHNIYT VIVYNI NPY ADINN PN MDD NI2D.124

,DOPIN MY ,NPPPN MATY YAIPN MNWI2 HDD DMP ,NNY DY TN .NDION NPPPNIA

SY NPNINDIAN NMMNNNNND MOVDY MONN XD PPINNKNY NNINN NIND WD

NN D) W1aY v ANRNNN NPIN 95 ¥ apRnnn NPy nnon Ny 99 NN

DYINDNN NXY OMNYN NMMDNDN YYD PRYN XINY MONONN DX 0N PN

NUNAN NMVD P AVIRD DI MTPN NI IND VAN NMDT NN DXVPTHIND

DYTN NPPPN 0 ,722%9Y .NNRNNN NPIN AN NNOD DOIN MTHN NP2 NMINNIN

MTPN NI HRIY AMIDPNNN NN YN 19INT NNDY NI»N 71PN NDION HY

NMAMNNNN MOLDY NMONN NDION PRY  YIODNY VAVYNN MY MN-DY
.NXY DY NNPY NPTRNY NPNINDA

TANDNY 1N 190) PONRIWIN VAVYNIA NPYS NDINN YWY NN ININDIAN VOVND.125

™I 5W PMINDN DY NN HOSRIN VOVYHN NPT NYIANT PIIRN Y

.625 (1) 83 779, NOb TN 1) Her Majesty the Queen in right of Canada 7092/94 N7yA Swnb w14
141
.ov 0w
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12 PONA XSINY MDD TI9D .DVN HNNN ININDIAN LIYNN NN MAPYN MTN
MMINDIAN VAVNN YOI D) NON NVNNA P XY IYN VDY PRYT NN DY
N 2T NDWN VYND NNI) MINRIYIN VAVYNI MOPN MDY DUIAD D1 NN

LOMNNN VDN TPMYNYN NI NPRY ,INMA GTYINN ONYN NN YIDN

VAVYNT NOIND NONRYA IPTPT MINK MPTNI VIYN SN 90NV PINY w126
VAVYNN HY MNPMDHN MM DINNY 12D DXNIY 0NN VIWN PNINDIIN
MDY NNPN RO TN A9 NMY NIDT NNPHN NON MXNNY MYV YDINDIIN
NID IO AYAINA 999N RD HNIWIA 11HYN VAVNN NA IPY 19IND TN NITND
T 19D NINDA VAV DD DY 179N HY NAND DT DXNITN DY DM O
NDY TINTHN P2 MIN DISPY DT NORY MINY ,HINNMON NDINM NN
DTN OXNNIND PAY NPTHIN P2 MPY?

PYO NOYIND DTPIN ONIN NIN INIYIA DOIVARD DITYON NNON ,TMN 920PV 195,127
YN N2 MaApn MIN1AN

INIWIY 2709N 122 MINTNN (2)
A(2)XXIV 9yoa nynp MmN 1°2.128

Any dispute between the Parties as to the interpretation or application
of the present Treaty, not satisfactorily adjusted by diplomacy, shall be
submitted to the International Court of Justice, unless the Parties
agree to settlement by some other pacific means.

v nNyana Moo poyw LELSI nwaoa anna mmNd»an pIn maa pTn pos.129

PYO oM, MN 725 oyt FCN mmx Dy omian mn ,dHoN 1) 270N
55 11 NYAN NWINN IYNN 27NINRY MYV 1T ANOYN YOR L nmT nma
vwvw myva nann 270X (local remedies rule) nYmpn MaIN I XY TIY
NNTHN DY VAVNN N2 NMITNNN DY NN 59153 MNNI MINIAN PYO NX YD
oY NIV YIP) ,TIPOVIRND MYLN NX YP MYV YTV PTN N2 259N .NININHDN
DY DDIIN NPND TN ,ININN VIVNI DAIPN HYD NINY ,NPMPHRN MNIND DO

:¥2P 1948 MIWN DXTTN PA NIIRN YW MININ PYD .48 NP 995 31 nAyn ELSI poaya p1n pos 142
"Any dispute between the High Contracting Parties as to the interpretation or the application of this
Treaty, which the High Contracting Parties shall not satisfactorily adjust by diplomacy, shall be
submitted to the International Court of Justice, unless the High Contracting Parties shall agree to
settlement by some other pacific means."
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N9 790NV 15707 yap Twnna) ¥

L0915 NYANT YT 199,181 XYW DOIPN DYTYD PRY MIXIND Y31 NT0Y

I M0 DY 917222 TindD 1N DNHNY 0N

M2 2590 NP9 NN ,FCNN NN 'Y MININ P9V P 2970 )PNRTH Hva

TON OYP T — NPMIPHRT MNIND NNNY NN ,ELSI nwi9a »mIxo»an y1n
TOND RINT AN VAN NIV ININ NYNI DY ¥7)27 NPNYY) PINIY VIYN NI
PN I3 MINAN PYD VIR DTPIN NN NI — (MDD

PINS RI¥NY NY DITINN AN NN MTTN NI ,090IPNN OXTYON ININY NNINA.130

PIN D22 NOTNN NN DTNNN NI ,NOSON RO N 7T ONY ,MONMDYOT 172

92Y2 .MPTNN PA DNOONA INND NN N DTHN NI DY INN ININDIIN

Y2 FCNn nmnNa NNy Nyt 570N 0992 DX NNYY RPN 270N 1DO0N

DO0N 27NIN) ,ADIN-INDN MPIAND ONDIV NNPN T DY RPN 2NN

NNOONN DYTAND MNINDIAN PTN N2 DY 2590 292 )T OPPY IHVIN DY NND

P2 MYIAN I900) NNDN DY IIDN KD OITTNN 0N DMIPN DNINA .PTN M2

NMNN OXIY 7290 RN YT MINDDIAN PTN M2 D”P (37NIND NN

™M NYON DY NN TN MYV DY NIPNI 2DIN DI VIV MPTNND
AN DY DNODNA NON T MAMMNNDND IINNVNAD TIT N0 PXY, M TN

DIPIIT HY NPNRY HY DY NN NPPTH NOPN 277N #9959 smymsw »95.131

0MYNIN FCNN »m50n R nn oy NN NN N1y 270N YNITR OWPYN Hv

146

DXNVN) TPPVIN NPPINNI MPTH NNPDI N DOV 1796, mwa Ty

72y1v Mo L ELSI nwaoa ny»ann nvin .03 S 0oNypwna ynad 0NN
PYVINR DI MITNNA NIVNN .NT PAPY NINRNID TYWNN NN L,NIVI DTN DYaNa N
Y MYPYN DY NN 272 00INDIAN VAVYNI DWOIN IR TTND : THINIPY NN
DY NN 9-DY ANWN MMINIIAN VOVNINY NYPIN MDYN NIdN R NIVNY
A/IN TN NIANNN ITYNY .NYNR NPNMINND ONX2 NPVAVYNN DTV MPTNH
PY .NOY DMIPN DIDIVIND MIDNDN AN MOV ¥ DNIN MYPYNI My»Nad
MDD M2 29-5Y MININ PYD NN WHNND DONN KXY 27NIRY MONY Dpn v

MNP OV NN 27NN NYTY 12 PPY VAN NMDIANOW DY NIPNI

».any words making clear an intention to do so” : 50 npoaa ,ow '
.63npooa ,ovw

95 61 npos w1

995 7 npos w 14

72



ICSID ¥ 95219500 2)W 113303 HNIYS OY NPYS NI 1939 (3)

IN NN PN ,MADN MY NPT 1Y, 277N N

,2OVD YNNY 95,132
DY DWPYN P NPY MM TINNY NNon opnv ICSID Sv oyovoon 1w»
NYMPN MNIN MO AYITN YY 1991 MHIVA NIN DXIY . MNIND MNT
PN PN MITVINN DONY ,NNT OY THY AT WPYN MP-DY NYan nvin DIV
MNND (1)25 PYO) MP>TNND AND2 NNOONA TNN YN ,MPTNND NNOON INNN

.29 BIT mnxa 09195 oM ,wnImn X129 o i nnoon (ICSID

nyay vvan oyonn LICSIDa ny»Innd Nnoon NoY1d XD MTTN NM2.133
1991 NN (1965 mwa 7o XN) op X2 Pr1y ICSIDN nxn (1951 mv) nnnenn

BIT mnx 32 »sn NN 7avn 0N .BIT nnx Sy norx N by SN nnnn
TN, MPTNN AN DV MPTH 1YW SNIITNN WIHNND NXTH DY DRIY NHNNY
NDY 900N HINNKRN D92 .1POLVHN NPIIINRI MNTNY ,ONN ,INNP DT PO
Y PN DINRN DWPYNN DI 1TNND NNPODN HNIYY 505N Jn NN
MIMNIAN PYD NN MDD NPXR NN YN Munxn 11 LICSID Sw omoson
DIV NIYAY 1NN XWN HMO MO NYIIT PR D) 1PONY ,07MIPN DIXTYD N¥NI

STPON2 DNPNON

MOMYN NPONIWN POTN MHAN2 Nn Hdya 19y ,Noblea nyn sHya [ 75995.134
NN 99N DINIT IVON MNTNHN 32-N NNX HY DINIIN DAY,V NMDIA NIYYID
vy I ono mOuMoIn BITH mmn »9 by ICSIDa oyxoyoson 2w» on
DN VIPIY OIN PISY DOV DITYSD YN MNYN NVHIND P2 0P DWTIN
DYMYNYN DN XM 00NN ODTIN TOX TN ,MIN2AN YN NONNN "D
PNNY 39 NP GTINN DN NN PRYND DXAMNNND DXTTNN 1N NN NN
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150, 3519w prxnw 293

The intention of the parties to the treaty, expressed in the MFN clause,
is that whoever is entitled to rely on it be granted rights accruing from
a third party treaty even if these rights are clearly not contained in
the basic treaty.

495 TN 5932 902 1IN DAY MNINNHNNN 22X HRY 913 YN DT 19IN.137
: 92901 DTN DYV 990N V1

(DTN 72 92 THNRY NWN VIND 1Y NP GTINN DA NMIPY @

NP2 GTYIND DM PIPY DY HODIAN NNV PINHD MTTN 712 DY NN
NI NDD 1Y

“based in general upon the principles of national and of most-
favored-nation treatment unconditionally accorded”

95 9N MYPYNN DY NNNN DY IWPNA 1D GTVIND OND PIPY ,q011
PYD) POV MDA D32 PIDYD DIWPYNY IIVARD 1NN L (5)VI 9yo) ny»a
(X yoy (2)XT 9yo) NPo1ds MNPOY Sy NN (VI pyo (1)VII

.D301) DMIWPN DY NN NN

NN NYNNN NN INNNA D) NV YT NN PNIPYN DY NANIN NINNN

:((5)VI 9yoa) B399 993 N2 TN ONN

Moreover, enterprises in which nationals and companies of
either Party have a controlling interest shall be accorded,
within the territories of the other Party, not less than national
treatment and most-favored-nation treatment in all matters
relating to the taking of privately owned enterprises into

855 1y1,830 'y ,9¥5 76 nyn ,Christoph Schreuer, Consent to Arbitration, in Muchlinski et al.
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public ownership and to the placing of such enterprises under
public control.

T2 PN AR (2)XXIT 9y T P90 10N Wwnd

The term "most-favored-nation treatment” means treatment
accorded within the territories of a Party upon terms no less
favorable than the treatment accorded therein, in like
situations, to nationals, companies, products, vessels or
other objects, as the case may be, of any third country.
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W. Michael Reisman & Mahnoush H. Arsanjani, The Question of Unilateral Governmental
Statements as Applicable Law in Investment Disputes, 19 (No. 2) ICSID Review-Foreign
Investment Law J. 328 (Fall 2004).
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S NINKRD NNONN NN NINONIM (3-1 2 ©IDDN) MINIAN PPIINND TAND NN, TTINN. 142
TINNY T8 NOAY MNNIND NOTHY NIwann NN ICSID yond wpwnn n»o
TNNYD 27 PYD) MOVLMZT NNN Y PIYNN Wpwnn H¥ 127 NN X\aro ICSID

MPTNNN IR DNDIN (2 99DN) HPOMOST NN YW TYNA 1391998 7 (ICSID

PN MMWYIN MY NNV Yvwa MHanay Noble 2 nxyIn NPY PP 03 INT .90 25 NP N 156

:(1)25 PYD TN KM, NYPYNTI NIT NPTHN NYPYNY 172N 1MYYIDY 270X NPNIIRD )PP
.99 19 nyn ,Noble Energy Inc and MachalaPower Cia Ltd v Ecuador
S PUNAN 1PN YIIP 26 PYD 1 11912 nvann ICSID mnx 27
“Consent of the parties to arbitration under this Convention shall, unless otherwise stated, be
deemed consent to such arbitration to the exclusion of any other remedy.”
.1997 TIWN TYYXY HNIWS PA MYPWNN THNKY (2)7 Pyo
:y2p M pyo P
(1) No Contracting State shall give diplomatic protection, or bring an international claim, in respect
of a dispute which one of its nationals and another Contracting State shall have consented to submit
or shall have submitted to arbitration under this Convention, unless such other Contracting State
shall have failed to abide by and comply with the award rendered in such dispute
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